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On the 31st of October, 2018, the Supreme Court of Pakistan acquitted Asia Bibi, a Christian woman 
who had been sentenced to death under section 295-C of the Pakistan Penal Code in 2009. She was acquitted 
on the grounds that the prosecution failed to meet evidentiary requirements. As a direct consequence, the 
leadership of the extremist Islamist party Tehreek-e-Labbaik Pakistan (TLP) announced a nationwide protest. 
As of this release, the protest is ongoing, halting the lives of ordinary citizens, and becoming increasingly 
violent with reports of damage to property and harm to persons. This judgement and the controversy 
surrounding it has made it very clear that Pakistan needs to engage with the history and substance of its 
blasphemy laws, specifically section 295-C, in order to bring about a more equitable and, vitally, a more just 
state of affairs. This is essential not only for minorities living in Pakistan who are made disproportionate targets 
of these laws. It is also vital for the wide spectrum of academics, policy makers, lawyers and activists who 
operate on the ground and are victimized as a result of the constructed narrative and weaponization of the 
concept of blasphemy. 


This comprehensive report on Pakistan's blasphemy laws traces their history, including their colonial 
heritage, engages in an immanent critique of those laws drawing on the Islamic legal tradition and offers policy 
recommendations on how to move forward. The report also includes canonical texts of Islamic jurisprudence 
and their translations in order to challenge the notion that there is an absolute consensus among the schools of 
Islamic jurisprudence on the issue of blasphemy and what the punishment for blasphemy should be. 


This report has been three years in the making. The research for this report was done by scholars 
proficient in Arabic, Islamic jurisprudence, as well as historians, legal experts, and Madrassah students. The 
research for this report included consulting the primary Arabic texts referenced, their Urdu translations that are 
available in Madrassahs in Pakistan, the notes of actual parliamentary proceedings, judgements from Pakistani 
courts as well as the laws and opinions of scholars from various Muslim majority countries. Throughout this 
process, many established Islamic scholars, madrassah students and graduates, imams, and muftis--most of 
whom did not wish to be named for fear of repercussion-- were consulted. We are wholly confident that our 
research and the story it tells is accurate. 


At its core, this report is about truths which have been repressed and deliberately erased to pass and 
support a law that has been responsible for the deaths of many, many innocent Pakistani citizens whilst 
empowering and emboldening violent, extremist elements in the country. It is time that our legislators and 
religious authorities account for the findings of this report. The only way to move forward is to reconcile with the 
realities of the past. 
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WE Introduction 


Section 295-C of the Pakistan Penal Code is arguably one of the most contentious pieces of 
legislation in Pakistan today. It falls within the section on “offences relating to religion” and deals 
specifically with the crime of “blasphemy” against the figurehead of the Prophet Muhammad. 


THE EXACT CLAUSE READS AS: 


Whoever by words, either spoken or written, or by visible representation or by any imputation, 
innuendo, or insinuation, directly or indirectly, defiles the sacred name of the Holy Prophet 
Muhammad (peace be upon him) shall be punished with death, or imprisonment for life, and 
shall also be liable to fine. 


The law, declared by the courts as a divine decree, prescribes a fixed and unpardonable death 
penalty against the crime of blasphemy. The option of life imprisonment was made defunct after 
a 1991 Federal Shariat Court judgment. 


It is alleged that its status as ‘God’s law’ makes the blasphemy law a highly potent weapon in 
pursuing enmities and persecuting minorities, and the evidence certainly bears out this view. The 
following table summarizes the extent to which the law has impacted Pakistani society. 


SOURCE DATA 


From 1851 to 1947, when the British ruled this region, there were 
only seven blasphemy-related incidents but during Zia’s rule 
along (1977-1988) alone, as many as 80 blasphemy cases were 
reported to the courts. 


As a whole, between 1987 and Aug. 2012 we have seen almost 
247 blasphemy cases registered or raised, directly affecting 


Center for Research lives of 435 persons approximately. 
and Security Studies ‘ . 
(2014 Report) Moreover, figures suggest that since 1990, 52 people have been 
extra-judicially murdered, for being implicated in blasphemy 
charges. 


Among these were 25 Muslims, 15 Christians, five Ahmadis, 
one Buddhist and a Hindu. The known blasphemy cases in 
Pakistan show that from 1953 to July 2012, there were 434 
offenders of blasphemy laws in Pakistan and among them were 
258 Muslims (Sunni/Shia), 114 Christians, 57 Ahmadis, and 4 
Hindus’. 


In the 25 cases reviewed by the ICJ where high courts have heard 
appeals challenging conviction by trials courts for section 295-C, in 


International 
Commission of 15 cases (60 per cent) they have acquitted the appellants on the 
Jurists grounds that the complaints against them had been either fabricated 


or made maliciously for personal or political reasons”. 


SOURCE 


International 
Commission of 
Jurists 


Freedom House 


DATA 


While there is no accurate data on the number of blasphemy- 
related cases registered in Pakistan since 1986, data provided by 
human rights groups the National Commission for Justice and 
Peace (NCJP) and the Human Rights Commission of Pakistan 
(HRCP) shows a large increase of cases since the 1980s. Accord- 
ing to NCJP, for example, a total of 633 Muslims, 494 Ahmadis, 
187 Christians and 21 Hindus have been accused under various 
provisions on offences related to religion since 1987. 


As is evident from the figures, religious minority communities are 
disproportionately affected by the various offences against 
religion given that non-Muslims constitute only three per cent of 
Pakistan’s population. 


However, these laws do not just target non-Muslims, as nearly half 
of the victims of the blasphemy law are Muslims. 


In addition to individuals prosecuted for blasphemy, as many as 
53 others have been unlawfully killed merely on allegations of 
blasphemy since 1986; countless families have been threatened, 
attacked and forced to leave their homes; and lawyers and judges 
have been persecuted for performing their duties 

independently and impartially®. 


In more than 80 per cent of reported cases, those accused of 
blasphemy are eventually acquitted on appeal, with judges express- 
ly stating in a large majority of such cases that the 

complaint was fabricated and spurred on by personal vendettas’. 


According to data compiled by nongovernmental organizations 
(NGOs) and cited by the U.S. State Department, a total of 695 
people were accused of blasphemy in Pakistan between 1986 and 
April 2006. Of those, 362 were Muslims, 239 were Ahmadis, 86 
were Christians, and 10 were Hindus. 


The Pakistani daily newspaper Dawn has reported that some 5,000 
Cases were registered between 1984 to 2004, and 964 people 
were charged with blasphemy. 


The population of Pakistan is estimated at 173 million people, and 
according to the policing belief: The Impact of Blasphemy Laws on 
Human Rights 1998 census, 97 percent of the population is Muslim; 
most are Sunni Muslims, with Shiite Muslims accounting for about 
20 percent. The remaining 3 percent of the population is made up of 
Hindus, Christians, Ahmadis, Parsis, and Baha’is. 


SOURCE DATA 


From these figures, it is clear that Pakistan’s blasphemy laws are 
used prolifically and applied disproportionately to non-Muslims. 

Freedom House Although many other countries have laws against blasphemy, the 
situation in Pakistan is unique in its severity and its particular 
effects on religious minorities*. 


Although the majority of blasphemy accused in Pakistan have been 
Human Rights Muslim, the percentage of blasphemy accused from other faiths is 
Council of Pakistan disproportionately higher compared to the overall population 
numbers of religious minorities®. 


While it is evident from the above figures that there is no consolidated data on the law, and that 
considerable discrepancy exists in the presently available data, four points are nonetheless clear: 


The law is disproportionately 
The number of blasphem! 
cases feed y applied to non-Muslims 


who represent only 3% 
substantially after 1986 of the population. 


of being extra- 
g also run the risk of being 
allegation case in Lahore resulted in the 
pite this, a mob of 2000 people decided to punish the entire 
Christian hor 


1 Center for Research and Security Studies, Blasphemy Laws in Pakistan, pg 5 
Attp://crss. pk/wp-content/uploads/2010/07/Report-on-Blasphemy-Laws-.pdf 


2 International Commission of Jurists, On Trail: The Implementation of Pakistan's Blasphemy Laws, pg 6 
hittp://www.refworld.org/pdfid/565da4824 pdf 


3 International Commission of Jurists, On Trail: The Implementation of Pakistan's Blasphemy Laws, pg 11 
http://www.refworld. org/pdfid/565da4824. pdf 


4 International Commission of Jurists, On Trail: The Implementation of Pakistan's Blasphemy Laws, pg 7 
Attp://www.refworld. org/pdfid/565da4824. pdf 


5 Freedom House, Policing Belief: The Impact of Blasphemy Laws on Human Rights, pg 69 - 70 
https://freedomhouse.org/sites/default/files/Policing_Belief_Full. pdf 


6 Human Rights Commission of Pakistan, Freedom of Thought, Conscience and Religion, pg 17 
Attp://hrep-web.org/hrcpweb/wp-content/uploads/2016/04/freedom-of-thought. pdf 


| Framework 


Section 295-C has faced intense international outrage, and what is deemed by many to be 
state-sanctioned persecution of citizens in general, and minorities in particular. It has also mobilized 
various minority communities and the more progressive sections of Pakistan’s civil society into 
pushing for legal reforms.[1] These calls for reform have generally sought a repeal of the law inter 
alia on the grounds that it is discriminatory legislation[2], riddled with design flaws[3], has a legal 
form uniquely prone to abuse, and substantive content that blatantly contravenes settled principles 
of natural justice. In addition, it is severely criticized for being unrepresentative legislation imposed 
by praetorian diktat.[4] Others deplore what they consider its barbaric death penalty which is 
deemed as woefully inconsistent with international humanitarian standards. Broadly speaking, the 
most consistent critiques of the law either rest on the theoretical foundations of Human Rights 
Law[5], Democratic theory, and International Law, or at the very least employ these jurisprudential 
systems as analytic frameworks for assessing its validity and legitimacy. [6] 

Nhy have Human 


Unfortunately, despite sustained efforts for almost thirty years, human rights efforts have failed to 
reform the law, let alone repeal it in its entirety. Arguably, one of the key reasons for this let-down is 
the unwillingness, and perhaps inability, of such groups to engage with, and garner the support of, 
the majority of the populace amid whom the law enjoys passionate support, [7] and who believe that 
the blasphemy law, in its current form, is not only derived from the Quran and Sunnah, but has also 
enjoyed the absolute consensus of the ulema throughout the history of the Islamic legal tradition. 


-Popu rsl pport for the law was | ; perhaps most E human rights groups have failed to 
ie d the sentimer f Pakistani ma 
into ho the dominant 
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While, some might argue that human rights groups do “engage” with Islamic legal doctrines, such 
an engagement is only restricted to the acceptance of those doctrines that “coincide with the content 
of human rights law, while proclaiming as outdated or inapplicable those other areas of Islamic law 
that conflict with the contemporary body of international human rights law[11].” As Anver Emon 
elaborates “for advocates of human rights, this [selective] approach is satisfying—it pays respect to 
the contributions Islamic law can make, but forfeits no ground and makes no concessions to a 
commitment to the full scope of human rights protections and doctrines”[12]. However, especially in 
a country like Pakistan, where many are “suspicious of human rights, this approach showcases an 
important problem—it assumes either the universality, the truth, or simple authority (if not authori- 
tarianism) of human rights doctrines over and against all other traditions of value”[13]. In other 
words, as Emon argues “this approach employs an implicit (and sometimes explicit) hierarchy of 
values, where human rights are at the top, whereas other traditions such as Islamic law rise and fall 
based on their capacity to meet the standards set by the human rights.”[14] Thus, although human 
rights groups attempt to reform the law, and perhaps selectively engage with the Islamic tradition in 
order to push forward their efforts, ultimately they reinforce the secular/religious divide by adopting 
a universalist and hierarchical model of engagement, instead of paving the path for meaningful 
reform that is equally acceptable to adherents of both traditions, placing them on an equal footing. 


Efforts by Reformist Scholars 


Local resistance against 295-C has also come from a small group of reformist religious scholars, who 
have voiced their concern regarding the law in its current form. Arguably, the most prominent voice in 
his regard is Javed Ghamdi, a reformist scholar who, in the wake of Salman Taseer’s assassination, 
argued that the blasphemy law had no justification in the Quran and the Sunnah[15], and should be 
repealed lest it only further embolden religious extremists. Another modern religious scholar by the 
name of Wahiduddin Khan, has also criticized Pakistan’s blasphemy law; his approach as a missionary, 
however greatly differs from Ghamdi. In a book that Wahiduddin Khan wrote during the Rushdie affair, 
he argued that the Quran refers to the Prophet as warner and guide, not as a ruler of the people he 
addressed. 


According to him, Muslims envisage themselves as soldiers of God and claim to be superior while in 
act they are supposed to call towards God’s path with wisdom and courtesy. As a result, their violent 
reaction to blasphemous acts only serves to widen the gulf between Muslims and Non- Muslims. 
Wahiduddin Khan claims that Muslims should abstain from violence and show patience. Similarly, he 
opposes punishment on blasphemy and argues that the only feasible step is dawah, the act of calling 
0 Islam, which is a primary obligation on Muslims.[16] 


Why Have Reformist Scholars Failed? 


While these critiques represent important ruptures in the dominant religious discourse on blasphemy, 
hey remain problematic at a number of different levels. Apart from the fact that such critics are few 
and far between, they either contend that the Islamic discourse needs to evolve beyond the confines of 
archaic medieval tradition and thus needs to abandon classical ‘Sharia Laws’ in favor of a fresh ‘Ijtihad’ 
or they make vague references to the Blasphemy Law as being ‘man-made’ and having ‘no basis in 
Quran and Sunnah’.[17] In this way, they not only fail to provide a clear path moving forward, but by 
disassociating themselves from the Islamic legal tradition, they bestow upon themselves vast interpre- 
tive powers, and position themselves as modernizers and reformers at odds with the traditional ulema 
in the country. 


The direct engagement with revealed texts, without any reference to authoritative traditions, thereby 
diminishes their legitimacy within the religious sphere. Moreover, even when they do refer to, and 
employ, historical evidence in issuing any verdict, they are automatically stereotyped as hadith 
deniers and apologetics. Consequently, their outreach remains limited, and when dealing with an 
issue as sensitive as blasphemy, they stand the risk of being themselves labelled as heretics and 
blasphemers. Javed Ghamdi for instance was forced to flee the country with his wife and children 
after he openly declared that “the blasphemy laws have no justification in Islam. These ulema [coun- 
cil of clerics] are just telling lies to the people,”[18] Consequently, not only are these minority voices 
unable to garner the backing of the tradition ulema who play a critical role in the dominant religious 
narrative in Pakistan, but they actually position themselves in opposition to the latter, thereby 
making any reformation untenable. 


Exceptional Scholars 


It is worth noting that a few traditional ulema who have not only written about, but in fact criticized 
Pakistan’s blasphemy law from the perspective of Islamic jurisprudence. Ammar Khan Nasir, a 
Deobandi scholar of Islam, has for instance analyzed different scholastic approaches on the blasphemy 
law[19]. He argues that there is no consensus on the issue of blasphemy, and that it is not a hudood 
punishment. It is essential to bring such voices to the fore, and to align with them in reaching a long- 
term solution to the issue of Pakistan’s blasphemy law. 


Beyond Human Rights & Modernist Scholars 


In short, both human rights groups and local religious scholars, while seemingly at odds with one 
another, are similar in their flattened approach to the issue of the blasphemy — while one side negates 
the importance of scripture in any solution moving forward, the latter undermines the value of engag- 
ing with the Islamic legal tradition in all its diversity, paradoxes, complexities and nuances. In fact, 
both groups share a similar understanding of Islam, and the Islamic tradition, as one that is inherently 
rigid, unalterable, and inflexible. In contrast to both groups, the framework that we propose is neither 
based on a purely human rights approach, nor does it rely solely on the Quran and Sunnah. Rather, 
our research lies at the meeting point of human rights, constitutional responsibilities of Pakistani 
citizens, and the Islamic legal tradition. 


We believe that a top-down human rights approach is not likely to sustain enduring change; rather 
it is only through bottom-up reform that we can initiate a moral change amongst the local people, 
religious scholars and communities who can subsequently begin to organically and themselves 
reconsider the blasphemy law as it currently stands. The human rights framework can at best 
influence legislative reforms; it will not however alter people’s beliefs about the legitimacy of the 
law in its current form. Similarly, we also contend that in dealing with Islamic sources, it is best to 
focus on the Islamic legal tradition, rather than merely the text of the Quran and the Hadith. In this 
way, we can interrogate the law and the emergence of its current narrative with a historical-legal 
approach and from the perspective of Islamic jurisprudence, and we hope do so within the local 
context. By steering clear from direct interpretations of the Quran and Sunnah, and focusing instead 
on scriptural interpretation by religious authorities still relevant today, we situate ourselves as 
researchers highlighting inconvenient facts within the Islamic tradition, and bringing to the fore 
voices strategically silenced in the dominant discourse on the issue. In effect, this means practicing 
a form of immanent critique i.e. critique from within, rather than advocating a necessary conflict 
between the obligations and necessities of modern society and religious tradition. 


In fact, we contend that such an engagement would perhaps be the most effective means to create 
room for much-needed dialogue and debate, and addresses the palpable ‘Us versus Them’ ideology 
that leaves socio-religious actors and the secularly driven at an impasse in any credible discussion of 
the law. In approaching the law from a perspective that lies at the meeting point of human rights, 
constitutional responsibilities of Pakistani citizens and the Islamic legal tradition, we thus hope to 
identify a common ground that -while maintaining the fundamental integrity of each framework- brings 
them into a genuine dialogue. Our end objective is to successfully highlight how the law, in its current 
form, is not only at odds with the Islamic legal tradition, but is also fundamentally unconstitutional. 


An Intersectional Framework for Engagement 


In searching for a credible mechanism of establishing this common ground, we were particularly 
inspired by the “clearing ground” framework proposed by Anver Emon in his book Religious Pluralism 
and Islamic Law. His intersectional framework gives due attention to the “deeply contextual nature of 
how Islamic law and international human rights law are both legitimately formed, interpreted, and 
applied” [20], in the world, thereby moving beyond “simplistic attempts to reach a common ground at 
a more abstract level on the basis of core values in both traditions”[21]. Emon contends that “while 
such value-based approaches are undoubtedly useful, they are easily rendered naive, and often fail to 
account for the particular, contextual, and more nuanced issues and conflicts that arise between—and 
even within—each tradition than often undercut the sometimes legitimate and parallel values that may, 
in fact, exist within the traditions”[22]. Secondly, in addition to treating each tradition in its given 
context and giving due attention to its unique historical, political and intellectual contours, Emon 
further emphasizes “the role of the modern state in giving these traditions force and effect in today’s 
world”[23]. He explains that the “meaning, application, and effect [of both traditions] cannot be fully 
evaluated without reference to the state. [And] Generally speaking, international law does not operate 
without states.”[24] He further points out that “while international human rights law has increasingly 
been brought to bear on non-state actors, states remain the principal focal point of international law 
generally, and international human rights law specifically” [25]. 


Thus, building upon these points, we concern ourselves with the blasphemy law as it is applied 
within the Pakistani state, and the manner in which this application relates to, and perhaps contradicts 
with, the constitutional responsibilities of Pakistani citizens, and their fundamental rights enshrined 
within the constitution. Last and finally, far from embracing either a Universalist or hierarchical model 
engagement, this project employs Emon’s clearing ground model of engagement; one that in his 
wn words prioritizes “humility, self-reflection and critical engagement with one’s own tradition” [26]. 


oo 


This report is an application of such a model of engagement. 
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AN NORAD 


Background and Overview of the Crisis 


The genesis of 295-C has received little scholarly attention at the depth and precision one would 
expect for such a divisive piece of legislation. As stated, there has been no serious attempt to interro- 
gate the law and the emergence of its current narrative with a historical-legal approach or from the 
perspective of Islamic jurisprudence. The role of various Islamic legal narratives in the trajectory and 
contemporary development of 295-C has been largely ignored in the scholarship of the secular 
academia. This neglect is baffling given that local, public and legal discourse is dominated by references 
to the religious tradition. In fact, in 2007, when Salman Taseer requested executive pardon for Aasia 
Bibi, and in 2011 when Shahbaz Bhatti criticized the law, it were precisely these religious narratives 
that were employed to silence both men. Similarly, MP Sherry Rehman was also forced to retract a bill 
proposing changes to the law, after being pressurized by right wing religious groups. Thus, in this 
context, an examination of the claims of the dominant legal narrative from the perspective of traditional 
figh (Islamic Jurisprudence) is an urgent need of the hour. 


The three most significant claims within the prevailing narrative around 295-C are as follows: 


Collectively, these claims operate powerfully in the social, legal and political discourse on the subject 
in two main ways. First, the usage of the term Hadd carries immense weight because it signifies a fixed 
punishment for a particular crime, tantamount to a divine decree, and therefore places any such law in 
an unassailable position. Further, by claiming an jjma in all four schools of thought in their view of 
blasphemy as hadd, it essentially becomes an ironclad law, leaving no space for debate or alternative 
positions. 


These claims were, for instance, made in 1986 when the Parliament decided to pass the law, and to 
include the death penalty as a punishment for insulting the Prophet. Time and again, the parliament- 
arians claimed that there was an jjma, or consensus, of the entire Ummah on the mandatory death 
penalty for anyone who insulted the Prophet Muhammad. Similarly, Ismael Qureshi, in his petition to 
the Federal Shariat, also repeated both claims in order to argue that the existing provision for life 
imprisonment in the law was against the injunctions of the Quran and Sunnah. Finally, the Federal 
Shariat Court in its 1991 judgment, officially categorized the crime of blasphemy as Hadd crime, carry- 
ing a fixed penalty of death. Although the legal narrative of the FSC judgment generally lacks precision 
and clarity, this particular finding is clearly articulated. [1] 


In addition to ruling that blasphemy constitutes a Hadd offence, the FSC also held that there was no 
possibility of reprieve, pardon, or mitigation of the sentence.[2] The Court expressly ruled out any 

allowance for repentance, apology, or renewal of faith. Its verdict rested on the premise that only the 
Holy Prophet possessed the right to pardon, and only he could grant reprieve to his contemnors.[3] 
Presumably this right lapsed with his passing and the Ummah cannot claim any authority or right to 


waive the Hadd sentence. Despite a few Jurisconsults voicing opinions that looked favorably on the 
allowance of repentance and possible waiving of sentence,[4] this position does not receive the atten- 
tion of the Bench beyond a perfunctory listing in the summary of the various opinions of the scholars 
invited to assist the Court. As it stands, the legal interpretation of the Blasphemy law is very clear on 
this matter and the ruling purports that Hadd punishment for blasphemy can neither be waived nor can 
the sentence be mitigated in any way. This position has also (arguably) been implicitly confirmed by 
the Supreme Court.[5] 


In addition to Hadd and Ijma, the claim that the law in its present form represents the authentic Hanafi 
position also contributes to the untouchable status it currently enjoys. The Hanafi school of thought, 
which was the official school of the Ottomon and Moghal empires, predominates in the Indian subcon- 
tinent.[6] An overwhelming majority of Pakistani population are Hanafis (Deoband and Barelvis) and 
the Hanafi position on any legal matter carries an almost irrefutable authority in legislative matters. By 
claiming that the current judicial interpretation is an accurate representation of Hanafi position, the 
narrative has been able to claim credibility in the courts and parliament, and especially amongst the 
popular masses. 


[1] For instance the Court observes in Para 32 of the judgment that: “The above discussion leaves no manner of doubt that according to 
Holy Qur'an as interpreted by the Holy Prophet (p.b.u.h.) and the practice ensuing thereafter in the Ummah, the penalty for the 
contempt of the Holy Prophet (p.b.u.h.) is death and nothing else.”\n Para 49 the Court states: “...the wrongs of the first category [...] 
will attract the penalty of Hadd and it will apply to the contemner of the Holy Prophet (p.b.u.h)."11] ( 

[2] In Para 32 of the judgment the Court states: “We have also noted that no one after the Holy Prophet (p.b.u.h.) exercised or was 
authorised the right of reprieve or pardon.” 

[3] In Para 26 the judgment the Court observes that : “Holy Prophet (p.b.u.h.) had pardoned some of his contemners but the Jurists 
concur that Prophet himself (p.b.u.h.) had the right to pardon his contemners but the Ummah has no right to pardon his contemners” 
[4] Muhammad Ismail Qureshi v Pakistan, [PLD 1991 Federal Shariat Court 10] 

Namely they are: Maulana Subhan Mahmood Sahib, Maulana Mufti Ghulam Sarwar Oadri Sahib, and Maulana Hafiz SalaHaddin Yousaf 
Sahib. 

[5] Judgment on Criminal Petition No. 774 of 2002 (Unreported). This petition was filed by one Dr. Muhammad Amin through Muham- 
mad Ismail Qureshi challenging an earlier Lahore High Court judgment Muhammad Mahboob v The State (PLD 2002 587) in which the 
judge, Ali Nawaz Chohan holds that a person who commits blasphemy and then repents is like an apostate and he may be exempted 
from punishment. The petitioner argued that in holding this, the judge travelled beyond his jurisdiction as he was bound by the FSC 
judgment in the matter which expressly denies the possibility of pardon or repentance mitigating the sentence. The Supreme Court 
reiterated that the High Courts were bound by the FSC declarations, and but neglected to comment specifically on the issue of whether 
repentance could exempt the accused from the sentence. It is the author's opinion that this judgment remains too vague and evasive to 
constitute a binding ruling on the issue at the apex court level. 

[6] Esposito, J.L. (1980). Perspectives in Islamic Law Reform. The Case of Pakistan. 13 N.Y.U. J. Int'l L. & Pol. 217 


Objectives of this Report 


e To argue that blasphemy should not be treated as a Hadd offence. 
e To underscore that there is no ijma on the existence of a mandatory death penalty for non-Muslims. 


© To underscore that the current narrative on the law is not an accurate representation of the Hanafi 
tradition and therefore, not an accurate representation of the Islamic legal tradition. 


e To argue that the law cannot be indiscriminately applied to both Muslims and non-Muslims. 


© To highlight the misrepresentation of the Islamic legal tradition in the formation of the popular 
narrative on the law, and the reasons for its transmission. 


® To provide a detailed analysis of the sources used in the making of the law, and the historical 
trajectory of the law. 


® To bring to the fore untapped resources within the Islamic legal tradition to re-imagine the law. 


© To provide recommendations for framing the discourse in a manner that allows for the identification 
of progressive solutions through the rich resources present within the religious tradition. 


e To seek within the Islamic legal tradition, an egalitarian conceptualization of citizenship. 


® To highlight the fact that the option of a pardon exists within the Islamic legal tradition for those 
who insult the Prophet. 


MH History of Pakistan’s Blasphemy laws 


What are the colonial origins of Pakistan’s blasphemy laws? 


What historical events led to the creation of the various blasphemy laws currently operating in the 
country? 


What are the different sections on offences relating to religion in the Pakistani Penal Code? 


Before we delve into an in depth analysis of 295-C, it is worth presenting a brief historical overview of 
the various laws relating to religious offence existent in Pakistan today. While, the dominant critique of 
these laws holds General Zia-ul-Hagq, a dictator in the 1980s, as the sole individual responsible for 
introducing them within the country, a more in depth analysis of the historical trajectory of these laws 
reveals that they were part and parcel of a long process of complex social and political maneuverings 
that can be traced back to the time of British colonial rule in the Indian subcontinent. The historical 
development of these laws is summarized below. 


The Pakistan Penal Code (PPC) contains different sections on offences related to religion which 
include related, yet qualitatively different limitations on speech and religious exercise ranging from 
misusing religious epithets, defiling the Holy Quran, deliberately outraging religious sentiments to 
derogatory remarks made with respect to the Prophet Muhammad PBUH. Each of these sections has 
separate origins, levels of religious authority, and definition of crime, procedure and punishment. 


1860 - The British penal code arrives in the Subcontinent 


Prior to the arrival and subsequent colonization of the Subcontinent by England, there was no explicit 
legislation on blasphemy in the subcontinent. The legal philosophy of the time did not yield a consoli- 
dated corpus of codified laws and judges, therefore, had great discretionary power in deciding cases. 
This situation radically transformed as the colonizers exported their legal tradition and philosophy. The 
British introduced the Indian Penal Code and laws became rigidly codified. It was within this Penal 
Code that we find the first modern laws dealing with offences relating to religion. 


Section 295 criminalized the defilement of places of worship 


Section 298 criminalized the speech/gestures intended to offend religious sensibilities 


1927 - Communal Riots in British India 


Although the British tried to maintain a degree of communal harmony, they played a decisive role in 
galvanizing religiously motivated identity politics in the region culminating with the communal 
violence of the early 20th century. In this context of increasing communal tension, a Hindu publisher, 
Mahesh Rajpal, published a scandalous book titled “Rangeela Rasool” containing derogatory remarks 
about the Prophet Muhammad. 


However, as it stood, Articles 295 and 298 only covered defilement of places of worship and the act of 
speaking or gesturing offensively in the presence of the intended target. Consequently, Rajpal was 
acquitted. A young Muslim by the name of Ilm-ud-din decided to take matters into his own hands and 
stabbed Rajpal to death. Ilm-ud-Din was eventually hanged and the British decided to enlarge the 
circumference of the existing blasphemy laws. It was in response to this situation that they enacted 
Section 295 - A, criminalising deliberate attempts, both spoken and written, to enrage or offend 
religious sensibilities. 


1953-1974 - The Second Amendment/ Riots Against 
the Ahmadi Community 


Post-independence, there were recurring waves of communal riots against the Ahmadiyya 
Community. The first major major riot occurred in 1953, followed by another wave in 1974. While 
the government had resisted the earlier demands of religious lobbies to enact legislation against the 
Ahmadiyya community, in 1974, Prime Minister Zulfiqar Ali Bhutto, succumbed to this pressure. 
After secret meetings with Jamaat-e-Islami leadership, he introduced the second amendment which 
declared Ahmadis as non-Muslims. 


1980 - 298-A 


Military dictator Zia ul Haq, who had deposed Zulfigar Ali Bhutto, was engaged in an Islamization 
process. In an effort to placate the Sunni majority while catering to the demands of the Shia’a 
minority over the Zakat and Ushr Ordinance, he passed 298-A. This law outlawed the use of offensive 
remarks against the companions of the Holy Prophet, punishable by a maximum penalty of three 
years imprisonment. This was the first law related to blasphemy to be passed by the Pakistani state. 


Note: a component of Shia’a religious practices is a repeated invocation bad luck and curses directed 
towards particular companions. 


1980-1984 - Other Blasphemy Laws passed under Zia’s Regime 


Through a series ordinances, Zia-ul-Haq also passed: 


295-B which made the defiling of the Quran a crime punishable by life in prison. 


298-B and 298-C which imposed restrictions on the Ahmadiyya community from using Islamic titles 
and epithets, and from “posing” as Muslims or referring to their religion as Islam. 


1984 


Ismail Qureshi approached the Provincial Shariat Court and said there is no law that covers the crime 
of insulting the Prophet. 


1986 = 295-C 


Section 295-C, also introduced during Zia-ul-Haq’s reign and the subject of this report. It is impo- 
rtant to note that 295-C was not actually passed through a presidential ordinance. Instead, in 1986, 
a private bill was introduced in the parliament which called for an amendment to Section 295-C of 
the Pakistan Penal Code in order to include the death penalty as a punishment for individuals who 
specifically insulted the Prophet Muhammad. The story of how the bill was passed has already been 
explored in depth elsewhere in this report. 


The key thing to note is that the last of the blasphemy laws was not merely made and passed at a 
dictator's whims; the parliament and people participated in the process that made this law a reality. 


In 1991, after a Federal Shariat Court Judgment responding to Ismael Qureshi’s petition, the 
punishment of life imprisonment was removed from the law, making the death penalty mandatory 
and fixed, without any possibility of pardon. Section 295-C finally took on the form that it has 
retained till this day. 


Summary of offences relating to religion 


OFFENSE 


Injuring or defiling place of 
worship, with intent to insult 
the religion of any class 


Deliberate and malicious acts 
intended to outrage religious 
feelings of any class by insulting 
its religion or religious beliefs 


Defiling, etc., of Holy Qur'an 


Use of derogatory remarks, 
etc., in respect of the Holy 
Prophet 


Uttering words, etc., with 
deliberate intent to wound 
religious feelings 


Use of derogatory remarks, 
etc., in respect of holy 
personages 


Misuse of epithets, descriptions 
and titles, etc., reserved for 
certain holy personages or 
places 


Person of Quadiani group, 
etc., calling himself a Muslim 
or preaching or propagating 
his faith 
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PUNISHMENT UNDER THE PAKISTAN PENAL CODE 


Imprisonment for a term which 
may extend to two years, ora 
fine, or both. 


Imprisonment for a term which 
may extend to ten years, ora 
fine, or both. 


Imprisonment for life 


Death, or imprisonment for life, 
and also a fine. 


Imprisonment for a term which 
may extend to one year ora 
fine, or both. 


Imprisonment for a term which 
may extend to three years, ora 
fine, or both. 


Imprisonment for a term which 
may extend to three years or a 
fine, or both. 


Imprisonment for a term which 
may extend to three years anda 
fine. 


Ml 1986 Parliamentary Proceedings - A Critique 


What Islamic legal sources did Parliamentarians use to pass 295-C? 
Were these sources misrepresented? 


Were there any procedural irregularities during this session? 


Introduction 


On the 9th of July 1986, the Parliament gathered to discuss the inclusion of the death penalty as a 
punishment for insulting the Prophet Muhammad. 


The amendment, in short, suggested the following changes be made in 295-C as it had been 
proposed in the Criminal Law Bill: 


- In addition to life imprisonment, all persons found guilty of blasphemy may also be punished 
with death. 

- A fine will be applicable along with all forms of punishment. 

- All cases regarding 295-C will be presided over by a Muslim judge. 


These amendments were adopted by the Assembly, and the bill was subsequently sent over to the 
Senate for further deliberation’. The Assembly discussion regarding the bill commenced with a 
mention of a private meeting held between the Minister of State, Mir Nawaz Khan Marwat, and 
parliamentarians Gohar Rahman and Liaquat Baloch, along with a few ulema. In this meeting, the 
concerned individuals decided to add the aforementioned amendments to the existing clause. 
Importantly, as Hamza Sahib later pointed out, all parliamentarians were not made aware of this 
meeting. 

The Parliament primarily relied on /jma (consensus) and one Hadith report in order to include the 
death penalty as a punishment for 295-C. /jmais defined as the consensus of all scholars on any 
issue or matter of law. For example, all scholars agree that the call to worship before prayer is the 
Sunnah of the Prophet Muhammad. /jma (along with Hadd) played a crucial role in giving 295-C its 
virtually untouchable status. By repeatedly claiming that there was an absolute /jma of the entire 
Muslim Ummah on the death penalty for insulting the Prophet, the parliamentarians quashed 
dissenting voices during the debate. 


The parliamentarians repeated the existence of this /jma throughout the proceedings: 


“There are most certainly no two opinions on the matter.2” 


“There is no difference of opinion on this.*” 


“There was a unanimous decision.*” 


“All schools of tho 


“The entire Muslim community has a 
consensus on this.°” 


“There is a consensus of Islam on this 
issue.” 


“There is not even one dissenting opinion.’” 


“After thorough investigation in all of the 
madrassahs."*” 


“The entire Muslim ummah has a 
consensus on this."®” 


“There are no two opinions about this 
matter. "® 


“There are no two opinions on 
matter.” 


“It should not 
should immed 


“There are no two opinions on this.... | 
think that Hamza sahib needs to change 
his opinion. The ulamas sitting in this 
assembly right now have no problem with 
the bill/amendment, there are no differing 
opinions (on the matter at hand). 


“The entire Muslim Ummah is in ijma 
regarding the issue of gustakh-e-rusool., 
and there are no differing opinions on this, 
which is why | believe that this bill should 
be passed in this sitting, and as quickly as 
possibl 


“There is no need for debate.’” 


“How could you even think of the idea of 
publicizing this?*” 


“There is not even the tiniest bit of dissent 
on the matter."” 


“Ahl-e-Sunnat-o-Jamaat and the Shia 
community both, the entire Muslim population 
has ijma on this...There isn’t the slightest bit 
difference of opinion about this.”* 


“There is no argument/debate needed for 
this because there can be no two opinions 


To prove this alleged consensus on the death penalty, the proponents of the bill explicitly cited four 
texts of Islamic jurisprudence: 

- Al Sarim Al Maslool?® 

- Fatawa - E- Alamgiriyyah 

- Fatawa-e-Shami 

- Saif-ul-Maslool 


Each of these texts shall be briefly examined to see if they were cited correctly: 


. The parliament claimed that 
Al Sarim Ibn Tammiyah, in this book, 


Al M | | relates an ijma on killing 
asioo anyone who insults the Prophet. 


The parliament claimed that 
Fatawa-e- scholars of Fatawa-e- 
nan Alamgiriyyah relate an ijma 
Alamgiriyyah on awarding the death penalty 
to anyone who insults 
the Prophet.” 


The parliament claimed that 
a Abidiy: in the Fatawa-e- 
-a- i hami, relates an ijma on 
Fatawa e Sh mi awarding the death penalty 
to anyone who insults 
the Prophet. 


Finally, the parliament claimed 
that Tagi-ud-Din Subki, in li 
Saif-al-Maslool, relates an (ku 
r Be 
Ijma on killing anyone 
who insults the Prophet. 


It is safe to conclude from the discussion above that every text cited by the parliamentarians to 
support claims of consensus (Ijma) on capital punishment for blasphemy reveals the caveat that 
non-Muslims will not be killed for insulting the Prophet. The parliamentarians however failed to men- 
tion this caveat during the proceeding, applying the death penalty to both Muslims and non-Muslims. 


It is important to reiterate that claims of Ijma are not mere trifles. The legitimacy and authority of a 
claimed Ijma is usually enough to stifle dissent simply because of the status of Ijma as an authoritative 
source of law and the Islamic legal tradition gives great weight to the notion of consensus. Put simply, 
the ljma rhetoric is a means to dismiss and silence opposition. At the same time, it is also important to 
note that the bill was not, in fact, passed unanimously; there was a single vote against the passage of 
the bill, that of Mr. Hamza. There is a definite irony that a law passed chiefly on the basis of the 
rhetoric of Ijma did not have legislative consensus. 


In this way, the Parliament employed Ijma as a source of law, and as a tool for silencing dissenting 
voices. Today, critical or reflective discussion on the law has become near impossible precisely due to 
claims of an |jma that never existed in the first place. 


As mentioned earlier, apart from |jma, proponents of the death penalty also gave reference of a single 
Prophet Hadith. It is worth noting however, that this Hadith was also proven to be weak and dubious 
according to Ibn Tammiyah.** 


Parliamentary Intent 


While 295-C applies to anyone (both Muslims and non-Muslims) who insult the Prophet, it is unclear 
from the proceedings whether the parliament was even referring to non-Muslims in the first place. In 
fact, as has been highlighted above, all sources used to justify a death penalty for blasphemy within 
the parliament, explicitly dealt with Muslims, and apostasy rulings are NOT applicable on non-Muslims. 
On the other hand, as has been shown, all sources used by the parliamentarians explicitly stated that 
non-Muslims will not be killed for blasphemy. Thus, the parliamentarians were either unaware of these 
discrepancies within the primary sources or were only referring to punishments for Muslims. 


Moreover, the parliament also insisted that only Muslim judges, who are sensitive to issues with with 
the Islamic tradition, should preside over blasphemy cases because only they can know if blasphemy 
has taken place. Again, one possible reading of this emphasis is that the parliament was only con- 
cerned with Muslims. Whatever the parliamentary intent, it needs to be clarified. 


Procedural Irregularities 


The proceedings of this bill also fail to live up to the rules as provided by “The Rules of Procedure and 
Conduct of Business in the National Assembly”. 


The Rules of Procedure and Conduct of Business in the National Assembly states: 


(1) the notice (of ag r ) Copy of the Bill shall b 


bill) shall t ct D he memb 
by a copy of t i n its introduction.” 


In other words, copies of the bill are supposed to be distributed to the members of Parliament upon its 
introduction. In the second reading, the bill is considered clause by clause, and each clause is put to 
the vote separately. According to the rules, the general provisions of the bill can be discussed, but not 
more than to simply explain each principle. Each clause is separately discussed and then put to a vote, 
after which begins the third reading which consists of a motion for the passage of the bill. If the motion 
is supported by the majority, then the bill is passed and sent to the Senate for further deliberations. 
However, even though the Speaker of the Assembly at the time mentioned thrice that the copies had 
not been received, the rules were overlooked, no motion was passed to suspend any related rule, and 
normal procedure was followed anyway. 


They ignored the legitimate 
concern of Mr. Hamza 
regarding sending the bill for 


public opinion and for 
the oe ofe in both 


law 


Miscellaneous Critique 


1. Surprisingly, the burden of proof was suggested to be laid on the defendant i.e. the accused was 
burdened to prove that he did not, by his actions or speech, insult the Prophet. 


The words of Begum Nisar Fatima are highly relevant here: 


‘The burden of proof for this crime shall be on the accused, to defend himself against the accusation 
of having said or done anything (against the Prophet).’ * 


This stark violation of the rules of justice and fair trial was opposed by no one in the parliament. 
However, this was not made a part of the amendment. 


2. Vague emotional appeals were evident in different parts of the arguments used by the parliamen 
rians. It was asserted that the passage of the bill would be in line with the vision of the country’s 
founders. Notably, Begum Nisar Fatima and others informed the house that an angry mob would 
surround the parliament if the house failed to pass the amendments as she had received numerous 
letters from the public. Such appeals and implicit threats, obviously, have a rhetorical impact but 
can hardly be considered legitimate reasons to pass a law, especially where the alleged imminen 
threat is not clear or, indeed, imminent. 


S 
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3. Unlike the other clauses of Section 295, the proposed clause C did not, and does not, mention the 
intent of the person accused of blasphemy. This omission has, arguably, made it easier to misuse 
the law. Criminal intent is usually considered an essential component of criminal law as it establishes 
degree of guilt. It would appear that Mr. Hamza could see the potential for misuse when he said: 


‘Specifically, the state of the courts and justice system in Pakistan, and the way | have seen people 
attack each other here - the way they accuse each other of blasphemy for the most minor 
disagreements. ..’°° 


The importance of Mens Rea and its place in Islamic law is explored elsewhere in this report. 


The next major development in the law happened in 1991, when the Federal Shariat Court accepted 
a petition by Ismail Qureshi and declared blasphemy a Hadd offense, making the death penalty 
mandatory. The petition and the FSC judgement deserve detailed scrutiny as well. 


1The Senate did not deliberate on the death penalty. It only discussed whether all cases of 295-C should be presided over by a 
Muslim judge. Ultimately, it approved all three amendments. 
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i Federal Shariat Court 


What was the role of the Federal Shariat Court in declaring blasphemy a hadd offense with a manda- 
tory death penalty? 


What Islamic jurisprudential sources were used by the court? Were they misrepresented? 
What Quranic verses were used by the court? Were they misrepresented? 


Which Ahadith were used by the court? Were they misrepresented? 


General Zia’s military regime seized control of the country in 1979 by deposing the then Prime 
Minister Zulfiqar Ali Bhutto. In a bid for legitimacy, General Zia formed an alliance with the opposi- 
tion parties whose key demand involved “Islamization”. One result of this policy shift was the estab- 
lishment of the Federal Shariat Court and the Shariat Appellate Bench of the Supreme Court. 


me rou 


The Federal Shariat Court enjoys a unique status in the structure of Pakistan’s judicature. 


The Federal Shariat Court has jurisdiction to decide matters in its original, revisional, appellate and 
review jurisdictions and to decide a Reference made to it. 


Revisional Jurisdiction 


Article 203-DD of the Constitution confers jurisdiction on the court to call for and examine the record of 
any case decided by any criminal court under any law relating to the enforcement of Hudood for the 
purpose of satisfying itself as to the correctness, legality or propriety of any finding, sentence or order 
recorded or passed by, and as to the regularity of any proceedings of, such court and may, when calling 
for such record, direct the suspension of the execution of any sentence and, if the accused is in confine- 
ment, that he be released on bail or on his own bond pending the examination of the record. 


Section 295-C of the Pakistan Penal Code and the FSC 


In 1991, the demand put to the FSC by Ismail Qureshi in his petition “that the provision of the 
punishment as life imprisonment for the offence of disrespect or contempt of the Holy Prophet 
provided in Section 295-C of the PPC be declared as null and void”. However, in responding to this 
petition, the FSC also declared a position on whether blasphemy came within the purview of Hadd. 
The conceptual category of Hadd crimes has a very specific technical meaning in the Figh literature. 
It refers to a particular class of offences for which fixed penalties are provided in the Quran and 
Sunnah. As such these offences carry punishments of an unchangeable quantum sanctioned by 
divine commandment. When it comes to Hadd offences, the Muslim community is powerless to 
make any alteration or amendments by legislative, judicial, or indeed any other means. Cases of 
Hadd offences also carry certain evidentiary standards for proving a crime occurred; their derivation 
from scriptural sources, i.e. the Quran and Sunnah, is also subject to stringent conditions of 
certainty in the textual warrant(s). In this particular case, the FSC ruled that the crime of blasphemy 
does fall into the category of Hadd crimes and therefore carries a fixed penalty of death. However, 
as can be seen in the powers granted to the FSC (above), it only exercises appellate jurisdiction in 
Hudood cases registered under the Hudood Laws; it does not have the jurisdiction to declare any 
law as Hadd. 


Ismail Qureshi’s Petition 


An examination of this petition reveals a number of issues ranging from factual inaccuracies and 
misrepresentations as well as the misuse (intentional or otherwise) of Islamic legal rulings. A 
detailed list of these issues follows. 


The petition incorrectly states that “disrespect to the Holy Prophet 
(SAWS) comes within the purview of Hadd punishment of death as 
ordained in the Holy Quran, Sunnah and according to lima and 
consensus of Juristic Opinion” . [The lack of an lima on the subject 
has been explored at length in this report, refer to pg. ] 


The petition incorrectly states “Not only Imam Malik, but Imam 
Shafai [sic], Imam Ahmed Bin Hanbal and Imam Abu Hanifa as well 
are of the same opinion that the punishment of contemner [sic] of 
the Holy Prophet (SAWS) is death”. [Imam Abu Hanifa’s differing 
opinion on the subject can be read on pg. ] 


Ismail Qureshi cited Kitabul Shifa by Qazi Aayaz to make the 
above claim. However, Abu Hanifa’s differing stance on the death 
penalty is also mentioned within this very book. The text explicitly 
states that: 


ACE cam Aad AIS gh ple once BE gait Gat 5 GI 
Translation: gel the ane : egal A Jl pl dal ondale ey Sia 


“Anyone who insulted the = Mea 2 Z ee 

Prophet will be executed int Bly 4UL JE ots A) # el pee ce ole] ol oe phi 
irrespective of his religious 
background,. This is the posi- 
tion of the majority of jurists. 
Ibn-al-Munzir said,: Everge 
Jurist has a consensus that the 
punishment for the contemnor of the Prophet is death. Among these Jurists are Imam Malik, Al-Lais, 
Ahmad, Ishaq and Imam Shafi..... Abu Bakr Alfarsi, a shafi'i Jurist has also narrated a consensus of 
Muslims on the punishment of death for the contemnor of the Prophet” 


The petition incorrectly cites a particular Hadith. The version of this 
Hadith as it appears in the petition is as follows: “A Woman who 
abused the Holy Prophet PBUH was killed by a blind companion” 


There exists debate among Hadith scholars regarding the 
veracity of this Hadith. In fact, it is unclear which version of the 
Hadith corresponds to the phrasing used in the petition. Regardless, 


the way it is phrased here does not match the relevant section of the Hadith as it appears in Abu 


Dawud 4361: 


A blind man had a slave who used to abuse the Prophet (4) and disparage him. He forbade her 
but she did not stop. He rebuked her but she did not give up her habit. 


It must be noted that: 

the petition changes “slave” to “woman” - rulings on slaves are not applicable to free men and 
woman. This Hadith, hence, cannot apply to Pakistani citizens because there are no slaves in Paki- 
stan; 

the petition changes “used to abuse” to “who abused” - by changing the grammar of the 
sentence, the applicability of punishment, as per this Hadith, shifts from habitual offenders to first 
time offenders; 

the petition drops “He forbade her but she did not stop. He rebuked her but she did not give up 


her habit” - this omission takes away the possibility of verbal warnings, clearly indicating that the 
offense is not a Hadd offense because such offenses are unpardonable. 


In this manner, a Hadith concerned with punishing slaves who are repeat offenders and have 
already been rebuked is transformed into one that deals with first time offenders who are free 
citizens. 


The petition also erroneously asserts that Imam Bukhari considers 
blasphemy a non pardonable offence for Non-Muslims. [Imam 
Bukhari is regarded as the foremost authority on Hadith; his posi- 
tion can be gleaned from the following passage: 

Al-Bukhari has adopted the method of the people of Kufi on this 
issue, that if someone curses or berates the Prophet and he is a 


non-Muslim citizen, then he is rebuked but he is not killed. This is the opinion of Ath-Thawri... In these 
traditions it is shown that they were not killed merely for their insults. Indeed, they were only killed 
due to their aid of the enemy and gathering together for war and supporting it. 


FSC Judgement 


The FSC accepted this petition without addressing these issues and subsequently delivered its 
historical judgment to categorize blasphemy as a Hadd offence, punishable only with death. Thus, 
while the 1986 parliamentary proceeding included the death penalty as punishment for blasphemy, 
the 1991 Federal Shariat court judgment made it mandatory. 


The FSC ruled that the only punishment for a contemnor of the Prophet was death and that the 
alternative punishment of life imprisonment was repugnant to the injunctions of Islam. The FSC 
directed Parliament to delete life imprisonment from S. 295-C PPC and that “295-C should be 
amended to make “the same acts or things when said about other Prophets, also an offence with the 
same punishment as suggested above”. The Government was given until 30th April 1991 to amend 
the PPC according to the directions given to it by the FSC. In 2014, the FSC affirmed its 1991 deci- 
sion and held that life imprisonment for commission of offence under 295-C PPC has ceased to have 
effect from 30.04.1991. In its current form the only punishment available for a crime under S. 295-C 
PPC is death. 


The FSC cited a number of Quranic verses and Hadith in support of its judgement. However, these 
were mistranslated or inaccurately applied. The following is a table containing the Quranic verses 
used by the FSC in support of their ruling along with explanations of their context in order to show 
that they were misapplied: 


Verses 


The FSC cited a number of Quranic verses and Hadith in support of its judgement. However, these 
were mistranslated or inaccurately applied. The following is a table containing the Quranic verses 
used by the FSC in support of their ruling along with explanations of their context in order to show 
that they were misapplied: 


Explanation 


Addressed to Muslims not to use words for the Prophet 
PBUH that has dual meanings — one of which may be offen- 
sive. The incident that the verse relates is one where people 
from Jewish Tribes used a word with dual meaning — one 
of which was offensive (al-Qur&ubi, al -Jami® li -a&kam al 
-Qurian) 
Attend to us renders raKina. The term comes from an 
idiomatic usage of raKina samXak or arina samMak (mean- 
ing something like “lend me your ear”), which was consid- 
ered demeaning and mocking among people of the region 
‘ of Makkah and Madinah (al-Mabari, Jami al-bayanKan- 
: taXwilay al -Qurian ). Al-Mabari considers this together 
: with other commands from the Prophet to call things and 
people by more noble-sounding names, but he dismisses 
. the idea that it could have been a Hebrew wordplay, since it 
: is the believers themselves who were commanded to stop 
saying it, and they would not have uncritically taken up 
calling the Prophet with a phrase they did not understand. It 
to us,” but say, can also be TSE in connection with 24:63, Do not 
“Regard us,” and : deem the Messenger’s calling among you to be like your 
listen Andthe : calling to one another, which cautions against addressing 
the Prophet with too much familiarity (Fakhr al-Din al -Razi 
, al-Tafsir al -kabir). Regard us can also have the meaning 
“wait for us,” as in 57:13, but here has the sense only of 
desiring the Prophet's attention in a respectful way, 
followed by listen, which here is understood as also mean- 
ing “obey” (al- Thalabi, al- Kashf wa’l- bayanXantafsir al- 
Quran). 
This verse used to justify a hudd death penalty to non-mus- 
lim actually proves the opposite. The Prophet PBUH did not 
punish these Jews who used offensive language. 
In fact a similar incident is used as one of the sources of 
Hanafi position on sabb e rasool — one that is consistently 
ignored in this judgement. 
The great Hanafi Jurist Husam al-Din al-Razi writes in his 
famous text Khulasat al-Dalail Fi Tangih al-Masail 
A jew insulted the prophet by saying Death be upon you but 
the prophet did not take away the jew’s protection of life 
and property. 


Translation: 
O you who believe! 
Do not say, “Attend 


disbelievers shall 
have a painful 
punishment. 


Verse 2:187 


Translation: 

You are permitted, 
on the nights of the 
fast, to go unto your 
wives. They area 
garment for you, and 
you are a garment for 
them. God knew that 
you were betraying 
yourselves, so He 
relented unto you and 
pardoned you. So 
now lie with them 
and seek what God 
has prescribed for 
you, and eat and 
drink until the white 
thread and the black 
thread of the dawn 
become clear to you. 
Then complete the 
fast until nightfall and 
do not lie with them 
while you are in 
retreat in the 
mosques. Those are 
the limits set by God, 
so approach them 
not. Thus does God 
make clear His signs 
to mankind, that 
haply they may be 
reverent 


Explanation 


This verse has nothing to do with the crime or sin of insult- 
ing the Prophet PBUH. Following is what various commen- 
tators wrote on it 

Many commentators report that before the revelation of this 
verse, Muslims would fast after sleeping; after sunset, when 
one broke the fast, one could eat until the isha prayer 
(ie., the end of twilight and the beginning of night), but that 
sleep would begin the next day’s fast. Upon waking, one 
would be in a state of fasting. Some maintain that the 
Muslim community would abstain from sexual activity for 
the whole of Ramadan, even during the night, though the 
basis of this account is unclear. This verse is considered an 
alleviation of those requirements. It is reported that 
Umaribn al-Khak&ab, the prominent Companion and 
second Caliph, confessed to having had sexual relations 
with his wife after she said she had fallen asleep; he was 
remorseful about it and sought recourse. Commentators 
also mention Qays ibn Kirmah, who came home after a 
harsh day of work while he was fasting. His wife did not 
have food for him and went out to get some, but he could 
not stay awake and was asleep before she returned, so he 
continued to fast through the next day (al-QurXubi, al-JamiXl 
li-aXkam al-Qur&an). 

Seek what God has prescribed can mean seek to have 
children; seek to fulfill what Quran commands you; seek the 
Night of Power, meaning a night during Ramadan when the 
Quran was first revealed (see 97:1); seek exemption and 
latitude when it is offered in matters of ritual; or seek to 
have sexual relations in a legitimate way (Umar ibn Kathir, 
Tafsir al-Qurian al-ZaXim). 

The white thread and the black thread refer to dawn and the 
night, respectively; “the white thread” is an idiom for the 
day (al-Qur&ubi, al- Jami li-a Bkam al- Quran). Various a 
Wadith describe the level of light that indicates the start of 
daybreak and ends the night, whether the indication is 
seeing light in the sky itself or the illumination of the tops of 
mountains (KUmaribnKathir, Tafsir al- Quran al- Hakim). 
Retreat in the mosques refers to the practice of iXtikaf, 
during which a person remains in the mosque for a number 
of days in a state of prayer and remembrance (dhikr). 
According to many reports the Prophet would spend the 
last ten days of Ramadan in the mosque in i&tikaf; during 
his final Ramadan he spent twenty. 


Translation: 

Divorce is twice; then 
keep [her] honorably, 
or release [her] 
virtuously. It is not 
lawful for you to take 
aught from what you 
have given, except 
that the two should 
fear that they would 
not uphold the limits 
set by God. So if you 
fear that they will not 
uphold the limits set 
by God, there is no 
blame upon the two 
in what she may give 
in ransom. These are 
the limits set by God; 
so transgress not 
against them. And 
whosoever trans- 
gresses against the 
limits set by God, it is 
they who are the 
wrongdoers. 


Explanation 


This verse is irrelevant to the question in front of FSC. 
Following are extracts from various commentaries: 


Reference to limits set by God are those rules established 
by God governing marriage and divorce (al-QurXubi, 
al-Jami®i li-a&kam al-Qurlan). A couple can reconcile after a 
declarative divorce (Zalaq) only twice. After the third 
divorce declaration, the divorce is final. The third divorce 
declaration is referred to either by the phrase release [her] 
virtuously or, in v. 230, Should he then divorce her 
(al-Qur&ubi, al-Jami® li-aXkam al-Quran). 


It is not lawful for you to take aught from what you have 
given [your wives] refers to the bridewealth given to wives 
as stipulated in the marriage contract (see 4:24c); your 
wives appears in brackets in place of the feminine plural 
pronoun. The verse makes an exception in cases where a 
wife may, in the absence of mistreatment from her husband, 
negotiate a divorce from her husband by returning some or 
all of her bridewealth. A husband cannot initiate a Nalaq 
divorce and then ask for any part of the bridewealth back, 
except in certain cases, such as a marriage that is not yet 
consummated, in which case he can expect half to be 
returned. Nor can he mistreat his wife in order to compel 
her to seek a khul& divorce and thereby regain some or all 
of the bridewealth. In one example, described as the first 
instance of such a khulXdivorce, a wife came to the Prophet 
and complained about her new husband's repulsive physical 
appearance, and the Prophet divorced them after negotiat- 
ing the return of the two orchards her husband had given 
her (al-Qur&ubi, al-Jami® li-aXkam al-Quran). A fear that 
the couple will not uphold the limits set by God as a condi- 
tion for khulX divorce is generally interpreted to mean a fear 
that the couple would not be able to sustain a lawful mar- 
riage with its obligations of companionship and sexual 
relations and its prohibitions against adultery and abuse. 
Some have concluded that such a fear is not a necessary 
condition for a khull divorce. For some commentators 
khul&divorce is connected with the presence of “discord 
and animosity” in the marriage (nushuz;verse) coming from 
both sides, as evidenced by the plain sense of the verse, 
which uses the dual form (that the two should fear). Others 
deem the “discord and animosity” operative in the khul¥ 


Translation: 

They ask thee about 
the sacred 
month—about fight- 
ing therein. Say, 
“Fighting therein is 
grave, but turning 
[others] from the way 
of God—and disbe- 
lieving in Him—and 
from the Sacred 
Mosque, and expel- 
ling its people, is 
graver in the sight of 
God. Strife is graver 
than slaying.” And 
they will not cease to 
fight you until they 
make you renounce 
your religion, if they 
are able. Whosoever 
among you renounc- 
es his religion and 
dies as a disbeliever, 
their deeds have 
come to naught in 
this world and the 
Hereafter, and they 
are the inhabitants of 
the Fire, abiding 
therein. 


Explanation 


divorce to be what originates from the wife in the form of 
clearly expressed statements of hatred, physical aversion, 
disrespect, or contempt toward her husband (al-QurXubi, 
al- Jami li-a Bkam al- Quran). But these two opinions are 
not contradictory, as such negative feelings on the part of 
the wife, even in the absence of any intentional ill-treatment 
by her husband, can easily produce negative emotions on 
the part of the husband. In commentaries on this verse, 
there is a general message that a bad marriage could lead to 
other evils such as adultery and social instability and that 
two people who are denied companionship and intimacy 
may grow resentful, angry, and open to disobedience (Mu 
Mammad ibn Jarir al- Mabari, Jami al- bayanantaXwilay al- 
Qur&ian). 

Opinions vary over the upper limit to be negotiated. Some 
say it should not exceed the amount of the bridewealth. 
Others say it can be any amount, since no figure is given in 
the verse. But even those who allow the amount to exceed 
the bridewealth think that it is shameful and reprehensible 
to accept it (al-QurXubi, al- Jami li-a Hkam al- Qur&an). 


Only related to Muslims. This verse deals with ethics of 
warfare and the issue of those who renounce their religion. 
It is dealt with as a matter of sin and not crime. 


It should be clear right away that the verse has nothing to 
do with someone who is already a non-muslim. The verse 
talks about renouncing one’s religion. It is said that this 
verse was revealed in connection with a Companion, MAb- 
dAllahibn al-Jaish, who led a scouting mission against the 
Quraysh a year and a half after the migration from Makkah 
to Madinah, but before the Battle of Badr in 2/624. At an 
oasis between Makif and Makkah, they killed a certain KAmr 
ibn al-Karami, took two prisoners, and returned with the 
spoils. These Companions claimed to have thought it was 
the last day of Jumada’l- khirah, not knowing that it was 
actually the first of Rajab, one of the sacred months in 
Arabia, since the calendar was dependent upon sighting the 
crescent moon (see 2:189c). When they returned to Madi- 
nah, the Prophet refused the portion of the spoils they had 
brought him and told them, “I did not command you to fight 
during the sacred months.” 


Explanation 


The Quraysh condemned the breach and accused the Prophet of transgressing the accepted norm 
of observing the sacred months and spilling blood when it was forbidden. Eventually the matter 
was settled through a prisoner exchange and the payment of wergild for MAmribn al-RaXrami. The 
verse reminds all concerned that the current state of affairs was a result of Qurayshi transgres- 
sions, and that their enmity was unremitting and included not only expelling the Muslims, but 
preventing them from making pilgrimage and torturing them in order to make them renounce their 
religion. 

Any who renounce their religion can re-enter Islam, although in such a case some jurists believe 
that certain obligations, notably the Xajj, must be performed again. The verb for renounce (irtadda) 
is often translated “apostasy,” but this can be a misleading translation in some cases. On the 
matter of choosing religion the Quran says elsewhere, And say, “It is the truth from your Lord! So 
whosoever will, let him believe, and whosoever will, let him disbelieve” (18:29); There is no coer- 
cion in religion. Sound judgment has become clear from error (2:256). It also commands the 
Prophet to say to the disbelievers, Unto you your religion, and unto me my religion (109:6); and 
God tells the Prophet and his followers, So leave Me with those who deny this discourse (68:44). 
Many classical and contemporary scholars, although not a majority, have declared that the mere 
changing of one’s religion is no cause for punishment by the community, especially in light of the 
Quranic passages quoted above. Rather, such a move must amount to a seditious or destabilizing 
act in a political sense. These include the teacher of Abu Hanifa Imam Ibrahim Nakhai and one of 
the foremost Hanafi Jurist Imam Karkhi. 

This was, in their view, why the first Caliph, AbGBakr, took up arms against the tribes who left the 
Muslim community in the so-called riddah wars, and why the Prophet left many people alone who 
left the religion. It would explain, for example, why some early religious authorities, such as 
IbnXAbbas and BAli ibn Abib (Shihab al -Din al lGsi, RUw al-maWani fi tafsir al -QurWan al -Makim 
wa’l -sabX al -mathani)ib, as well as AbuXanifah and Sufyan al -Thawri, did not allow the execu- 
tion of women who renounced Islam (al-QurXubi, al-Jamil li -akam al -Quran) .This would 
seem to reflect a political and social cause rather than an intrinsically theological one, a cause that 
would be contingent upon external circumstances. During certain periods of the Prophet's life, 
changing religion amounted to changing sides in the political sense and thus to high treason, and 
hypocrites were among the deadliest of enemies of the early community, often collaborating with 
the Qurayshi idolaters and those tribes who were allied with them. 

Most importantly those who considered apostasy a punishable offense allowed for a pardon/re-en- 
tering the religion. A clear summary of this can be seen in Ibn’ bidin’s classical text Radd 
al-Muhtar ‘ala al-Durr al-Mukhtar as well as in Tanbih al-wulat wa’lhukkam ‘ala Ahkam Shatimi 
Khar al-anami aw ahadi ashabihi’lkiram . 

Important takeaways: 

1) Verse is only related to Muslims 

2) Verse is not talking about insulting the Prophet 

3) Verse is tackling the issue of apostasy 

4) There is a difference of opinion on apostasy being a punishable offense 

5) Even amongst those who see apostasy as a punishable offense pardon and provision to re-en- 
ter Islam is available. 


Explanation 
: This verse is irrelevant to the question in front of FSC 
. The idea of witnesses reflects an important theme in the 


Quran regarding testifying and bearing witness, which is 
carried out by human beings, angels, and God, as in 3:18: 
God bears witness that there is no god but He, as do the 
angels and the possessors of knowledge, upholding justice. 
In 3:64 the Muslim community is commanded to say, Bear 
witness that we are submitters, if others turn away from 
them. Witness (shahid) can have the dual sense of some- 
one who knows as well as someone who upholds and 
confirms (Kathir) 


é Explanation 
| Verse 4:13 my This verse is irrelevant to the question in front of FSC 
: In order to understand this verse it is critical to see it along- 


Translation: 

Our Lord, we believe 
in what Thou hast 
sent down, and we 
follow the messenger, 
so inscribe us among 
the witnesses.” 


Those are the limits : side the next verse. 

set by God: whosoev- S ‘But whosoever disobeys God and His Messenger, and 

er obeys God and His : transgresses His limits, He will cause him to enter a Fire, 
Messenger, He will abiding therein, and he shall have a humiliating punish- 
cause him to enter : ment.’ 

Gardens with rivers : The verse relates to the rules and limitations set by God on 
running below, abid- : dividing and apportioning estates of deceased believers. 
ing therein. And that : The rules for dividing and apportioning the estate of 

is the great triumph : deceased believers is identified as being among the limits 


set by God (MudadAllah). It is thus clear that such appor- 
tioning is mandatory, not merely recommended, and that 
failure to comply places one in a state of disobedience that 
may lead to eternal perdition, while complying brings heav- 
enly reward. 


Verse 4:46 


Among those who are 
Jews are those who 
distort the meaning 
of the word, and say, 
“We hear and 
disobey,” and “Hear, 
as one who hears 
not!” and “Attend to 
us!” twisting their 
tongues and dispar- 
aging religion. And 
had they said, “We 
hear and obey” and 
“Listen” and “Regard 
us,” it would have 
been better for them 
and more proper. But 
God cursed them for 
their disbelief, so 
they believe not, save 
a few. 


Explanation 


This is an important verse. This verse talks about Jews and 
the incident where they mock the Prophet PBUH. This is 
one of the few instances where the FSC judgement points to 
a verse that deals with the issue of non muslim committing 


sabb e rasool i.e. insulting the Prophet PBUH. 
Here the phrase “are those who” has been added in the 


translation, as it is assumed by most commentators to be 
elided in the Arabic. An alternate interpretation, favored by 
al-Mabari, reads this as a continuation of the rhetorical 
question in 4:44: Hast thou not considered those who were 
given a portion of the Book . . . Among those who are Jews 
distort the meaning . . . (those who were given a portion of 
the Book is the subject of the sentence; distort, the verb 
beginning the predicate). In either reading, the Jews of 
Madinah are the particular object of the criticism in 
4:44-55. |bnKathir reads this as a general condemnation of 
Jews, although the historical context is primarily the Proph- 
et’s conflict with the Madinan Jews. Here the criticism 
(repeated in 2:75; 5:13, 41) is that they distort the meaning 
of the word (lit. “they distort words from their places or 
contexts”). This may mean that they distort the words of 
the Torah (al-Qur&ubi, al -Jami® li -akam al -Quran) or 
that they rearranged the words of scripture (al-Za- 
makhshari, al -Kashshaf Ran Kaqaiq ghawamil al -tanzil 
waXiuyan al -aqawil fiwujuh al -taiwil) . A minority reading 
suggests it is the words of the Prophet that they distort 
(al-Qur&ubi, al-Jami& li -awkam al -Qur&an) . 

The verse criticizes their mocking remarks to the Prophet. 
They acknowledge having received the Prophet's message 
(We hear), but assert their defiance of it (and disobey). 
They command the Prophet to hear, but then mock that he 
hears not. Alternate translations could be “Hear, may you 
hear not!”( Nabari ), which would clearly make it a curse or 
imprecation, or “Hear, may you not be heard!” that is, may 
your words or call not be accepted (Mabari ). They are 
further accused of issuing the command Attend to us 
(raXina), which might mean simply “Pay attention to us” or 
“Consider us,” but they alter the pronunciation or tone of 
the command, twisting their tongues, so that it becomes 
condescending and disparaging in connotation; and in 
disparaging the Prophet, they are disparaging religion. 
Some suggest that their deliberate mispronunciation of the 


Explanation 


word made it sound like a derogatory term in Hebrew (al-Zamakhshari, al -Kashshafang- 
hawamikXaqaig al -tanzilwaXuytn al -aqawilfiwujah al-taXwil). They should have said, Listen and 
Regard us (using a different term, unXurna; see 2:104). For their insolence and denial, God cursed 
them, so that they believe not, save a few. This may also be translated “they believe not, save a 
little” (al -Qur&ubi, al -Jami® li -akam al -QurMan); verse 2:88. Elsewhere the Quran pronounces a 
curse on any who conceal Divine Revelation or torment the Prophet (2:159; 33:57), two charges 


leveled here against the Madinan Jews 
It is important to note that while the verse is clear on the sin of insulting the Prophet PBUH but it 


does not give any instructions on worldly punishment in the form of hudd. Instead God only talks 


about a divine curse on those Madinan Jews. 
Here God is talking about the supposed offense that FSC 1990 remarks upon. Yet the response by 


God is not a hadd punishment but 1) a guidance on what language would have been better and 2) 
that those jews were cursed them such that most of them cannot see the truth. Instead of making 
the case for it, this actually contradicts FSC 1990. In fact if we see the case of jews insulting the 
Prophet PBUH — this was actually used as one of the reasons by Hanafi Jurists to prohibit death 


penalty 
Husam al-Din Ali al-Razi 


The insult of the prophet PBUH is not a greater sin/crime than committing shirk and insulting God. 
A jew insulted the prophet by saying Death be upon you but the prophet did not take away the 


jew's protection of life and property. Fakhr al-Din Uthman al-Zaylai 
A jew insulted the prophet and the companions asked ‘should we kill him for his blasphemy?’ this 


tradition has been transmitted by Bukhari and Ahmed. Upon the blasphemy the prophet did not 


break the covenant of protection to the jew and he was not killed. 
It is clear that the court refers to a Quranic Verse that so clearly refutes its own conclusion. 


: People cannot be considered believers until they make the 

z Prophet the judge between them in their disputes and have 
no doubt or unease about his judgments (Mabari ). One 

: report connects this verse to the case of a dispute brought 

But no, by thy Lord, e to the Prophet for judgment by the Prophet's early Com- 

5 panion and cousin al-Zubayr Ibn al-kAwamm (d. 36/656) 
and one of his neighbors concerning the use of a water 
channel. The neighbor was unhappy with the Prophet's 
ruling and suggested that he had favored al-Zubayr, 
because al-Zubayr was his cousin. This verse was revealed, 
chastising his critical attitude toward the 


they will not believe 
until they have made 
thee the judge 
between them in their 
disputes, and find no 
resistance in their 


souls to what thou : Prophet's judgment (Rabari 
hast decreed, and : It is clear from this that 
surrender with full 


1) Zubair uttered remarks that are disrespectful in fact made 
a blasphemous accusation 


2) Prophet PBUH did not punish Zubayr for those remarks 


submission 


This day, all good 
things are made 
lawful unto you. The 
food of those who 
have been given the 
Book is lawful unto 
you, and your food is 
lawful unto them. 
And likewise the 
chaste women of the 
believers, and the 
chaste women of 
those who were given 
the Book before you, 
when you have given 
them their bride- 
wealth as married 
women, not as forni- 
cators, nor as 
paramours. And 
whosoever rejects 
belief, his deeds have 
come to naught, and 
in the Hereafter he 
shall be among the 
losers. 


Explanation 


3) Allah in the verse commands that no one can be a true 
believer till he/she submits fully to Prophet’s rulings 


Not only do we find that this verse is irrelevant to establish 
a hadd punishment for sabb e rasool but in fact is an explic- 
it refutation of the judgement. If sabb e rasool were a hadd 
punishment, Zubair would have been given a death punish- 
ment for his remarks since hudd is a limitation set by God 
and not at the discretion of the Prophet PBUH. In fact it 
shows the wisdom of not killing for an act of blasphemous 
speech as Zubair R.A is now one of the revered companions 
and a much loved figure. It is surprising that the court 
refers to a Quranic Verse that so clearly refutes its own 
conclusion. 


é Explanation 


This verse is irrelevant to the question in front of FSC 


The statement that the lawfulness of all good things is 
established on this day echoes the statements in v. 3, this 
day those who disbelieve have despaired or your religion, 
and this day | have perfected for you your religion. It simi- 
larly carries the triumphal tone of the full establishment of 
the Islamic community and its laws and rites and implicitly 
links the lawfulness of all good things for them to the Divine 
favor and approval for the community in v. 3. Some assert 
that this day refers not to the day the verse was revealed, 
but to the era of Islam itself (al-QurMubi, al-Jami® li-adkam 
al-Qur&an). 

The status of the People of the Book is further distinguished 
from that of the idolaters with regard to marriage. The 
Quran explicitly forbids marrying idolaters (2:221; 
60:10—-11), but this verse allows intermarriage with the 
People of the Book, suggesting the possibility of extensive 
social relations between Muslims and members of these 
religious communities. Chaste women translatesmukXanat, 
which may mean either “chaste women” or “free women,” 
and the term has been interpreted differently in this context. 
When it is interpreted to mean “chaste,” it is understood to 
refer to the woman’s present status, not necessarily to her 
past actions, for women who had been unchaste but then 
repented regained their “chaste” status and were eligible for 
marriage (Nabari). According to several reports, KUmaribn 


Explanation 


al-Khakab warned that once a woman had repented of such actions, those past actions were not 
to be brought up in future proposals for marriage (Mabari ). Some commentators understand 
chaste women of those who were given the Book to mean “free women of those who were given 
the Book” and argue that Muslim men may marry only free Jewish and Christian women, since the 
Quran only grants explicit permission to marry believing (i.e., Muslim) slave women (2:221; 4:25; 
Mabari ). When Muslim men marry women from the People of the Book, they must marry them 
properly according to Islamic Law, giving them their bridewealth and not taking them as fornica- 
tors— those with whom one commits open acts of fornication— or as paramours— those with 
whom one secretly engages in illicit sexual relations (4:25 where the same conditions apply to 
marrying believing slave women). This prohibition does not include the case of mutXah, a form of 
temporary marriage allowable under Shiite law and accepted by at least some Sunni jurists. 


Despite the license Muslim men are given to marry Jewish and Christian (and according to some, 
Zoroastrian) women, some questioned the advisability of the practice when there were sufficient 
numbers of Muslim women to marry. Twelver Shi'ite tradition usually discouraged marrying Jewish 
or Christian women, except in cases of an absence of Muslim marriage partners or when such 
women were taken as temporary, not permanent, wives , although the practice nevertheless exists 
among Shiites. Some early commentators questioned whether the license to eat the food of the 
Jews and Christians and to marry their women was limited to those Jews and Christians who 
followed their own religious practices properly or applied more broadly to all those who resided 
within the Islamic state. Most commentators, however, interpreted this to apply to all Jews and 
Christians (al-Qur&ubi, al -Jami® li -a&kam al -QurMan). Although other religious communities, 
such as Zoroastrians, had protected status under Islamic rule, they did not always enjoy the same 
religious standing as Jews and Christians under Islamic Law. Although some Islamic scholars 
considered them to be among the People of the Book, many did not; for the latter they were simply 
a protected religious community. The permission granted here to eat the food and marry the 
women of those who have been given the Book is therefore widely considered to apply only to 
Jews and Christians, although some Muslim scholars embraced a broader definition of “People of 
the Book” that would also include Zoroastrians or other non-Abrahamic religions. 

The verse concludes with the assertion that whosoever rejects belief, his deeds have come to 


naught, reflecting the Islamic theological principle that in the absence of proper belief good deeds 
have no reward in the next life 


The Messiah, son of 
Mary, was naught but 
a messenger—mes- 
sengers have passed 
away before him. And 
his mother was 
truthful. Both of them 
ate food. Behold how 
We make the signs 
clear unto them; yet 
behold how they are 
perverted! 


Explanation 


This verse is irrelevant to the question in front of FSC 
Jesus is described as a messenger of God throughout the 


Quran, and in 4:171, as here, he is described as only a 
messenger in order to refute claims about his divinity, 
although in 4:171 he is identified as His Word and as a 
Spirit from Him. Muhammad is also described as being a 
“messenger,” and a statement identical to the one in this 
verse is made concerning Muhammad in 3:144: Muhammad 
is naught but a messenger; messengers have passed before 
him. Jesus’ mother, Mary, is described as truthful (id- 
diqah), a feminine construction of Kiddig, a term sometimes 
used in the Quran to describe prophets or particularly 
saintly people ; see, for example, 4:69, where the truthful 
are said to be in the company of the prophets, the witness- 
es, and the righteous, as those whom God has blessed. 
Some connect her description as truthful (Middiqah) to her 
role as one of those who affirmed the truth of Jesus’ 
prophethood and message, just as the Prophet Muham- 
mad’s close Companion AbuBakr was given the title al-Mid- 
diq, because he affirmed the truth of Muhammad's miracu- 
lous Night Journey (al-Zamakhshari, al-Kashshafxang- 
hawamikaqalig al-tanzilwaXuyon al-aqawilfiwujoh 
al-taXwil). Others connect it to the Quranic statement that 
Mary confirmed (addaqat) the Words of her Lord and His 


Books 
There shouldn’t be any confusion on the belief/practice and 


expression of Christians about Christ being punishable. Abu 
Hussain al-Quduri explicitly states 


Non-Muslims insult Allah and say that He has a son (Christ) 
and the Zoroastrians say He has an “opposite. This does not 
break their covenant of security. The same applies to insult- 
ing the Prophet PBUH 


That is the Guidance 
of God, with which 
He guides whomso- 
ever He will among 
His servants. But 
were they to ascribe 
partners unto God, all 
that they were doing 
would have come to 
naught. 


Translation: 

Behold, thy Lord 
revealed unto the 
angels, “Truly |am 
with you; so make 
firm those who 
believe. | shall cast 
terror into the hearts 
of those who disbe- 
lieve. So strike above 
the neck, and strike 
their every fingertip. 
That is because they 
are in schism with 
God and His Messen- 
ger. And whosoever 
opposes God and His 
Messenger— truly 
God is severe in 
retribution. 

Thus it is, so taste it, 
and [know] that the 
disbelievers shall 
have the punishment 
of the Fire 


Verse 8:12-14 5 


Verse 6:88 


This verse is irrelevant to the question in front of FSC 

God guides whomsoever He will is also mentioned in 2:142, 
213, 272; 10:25; 14:4; 16:93; 22:16; 24:46; 28:56; 35:8; 
39:23; 42:52; 74:31. But if those who were thus guided by 
God were to ascribe partners unto God, and therefore 
commit the sin of shirk, all good deeds they did or had done 
would come to naught; that is, such people would forfeit 
any reward they might have attained for their deeds, since 
good deeds are spiritually meaningless when accompanied 
by shirk. 

Shirk as a sin and not a crime also is actually significant in 
the analogy that Imam Abu Hanifa makes to show that 


insulting the Prophet will not result ina death punishment.. 
If a dhimmi (non-muslim) insults the Holy Prophet, he will 


not be killed as punishment. A non-mustlim is not killed for 
his kufr (denying the Prophet) or shirk (polytheistic beliefs). 
Kufr/Shirk are bigger sins than sabb e rasool. — (Therefore 
non-muslims will not be killed for sabb e rasool) 


é Explanation 


This verse does not relate to issues of law and order under 
an Islamic Policy. These are part of a larger narrative on 
Jihad in general and more specifically the Battle of Badr. It 
was revealed in 2 A. H. after the Battle of Badr, the first 
battle between Islam and kufr . As it contains a detailed and 
comprehensive review of the Battle, it appears that most 
probably it was revealed at one and the same time. But it is 
also possible that some of the verses concerning the prob- 
lems arising as a result of this Battle might have been 
revealed later and incorporated at the proper places to make 
it a continuous whole. “ Truly | am with you” is understood 
to address the angels directly or is meant to express more 
generally the fact that God is with the believers (Muam- 
madibnJarir al-Mabari, Jami al -bayanantakwilay al 
-QurMan) . Revealed can mean that God informed by way of 
inspiration, but since angels are themselves the means of 
revelation and inspiration, the very sending of the angels 
means that God is with the believers. God uses the angels 
to inspire and strengthen the souls of the believers just as 
He uses them to cast terror into the hearts of those who 
disbelieve. 


Explanation 


Moreover, since the message of | am with you is meant as a 
reassurance, it could not be directed at the angels them- 
selves, since they are not subject to any manner of fear 
(MuammadibnJarir al -Mabari, Jami al -bayanNantaXwilay 
al -Qurlan) . The believers were made firm either by virtue 
of the angels telling the Prophet that they would achieve 
victory, an assurance that the Prophet then conveyed to the 
believers, or by the angels casting inspiration into their 
hearts, as opposed to Satan does when he whispers evil 
promptings to the soul (MuammadibnJarir al -Mabari, 
JamiQ al -bayanantaXwilay al -Qurlan) . One interpretation 
of the last sentence of this verse is that it means that the 
believers should strike at their enemies however they can, 
from their head to the tips of their extremities (Mukammad- 
ibnJarir al -Zabari, Jami al -bayanNantaXwilay al -QurMan) 


Translation: 5 | : 
But if they renege on 5 Explanation 


their oaths after 
having made their 
treaty, and vilify your 
religion, then fight 
the leaders of disbe- 
lief— truly they have 
no oaths—that they 
might desist. 


Some say that the leaders of disbelief are mentioned specif- 
ically, because they are decisive in generating hostility 
against the believers (MuXammadibnJarir al -Mabari, Jamil 
al -bayanXantaXwilay al -QurMan); in Quranic accounts it is 
often the “notables” or leading members of a group that 
voice and drive a people’s rejection of their prophet (see, 
e.g., 7:60, 66, 75, 88). Others say that it refers to those who 
led the way in violating the treaty and opening hostilities 
(al-QurXubi, al-Jamili li -akam al -Qur&an). Although it 
can be seen as referring to specific people such as AbaJahl, 
one of the central leaders of the Makkans who were against 
the Prophet, it is thought to apply universally to all such 
treaty violators (@UmaribnKathir, Tafsir al -Qur&an al 
-KaXim). They have no oaths means that, since they break 
their oaths, it is as though the oaths did not exist. For some 
this also means that treaty peoples (ahl al-dhimmah, see 
9:29) must not revile Islam, the latter being a condition of 
the treaty (MukammadibnJarir al -Mabari, Jamil al 
-bayanXantakiwilay al -Qurkan). Al -Qur&ubi points out there 
are differences of opinion on the matter of vilification of 
religion and the Prophet. Al-Qur&lubi notes that AbGKanifah 
stated that insulting the Prophet PBUH is not a violation of 
the this treatise. He gives his reasoning that their beliefs 
were already worse than any insult, and moreover the Quran 
set two conditions on such use of force: that they should 
violate the treaty and then vilify your religion. 


Explanation 


Further in the interpretation of the verse, Al-Qur&ubi also records that AbuBakr was outraged by 
something a man had said in his presence against the Prophet and Islam; someone asked him if 
he wanted that man executed, and AbuBakr said, “No one has that right after the Messenger of 
God.” 


Those who argued for the legality of executing people for insulting the Prophet is thus seen in 
terms of treaties and political loyalties (as well as habitual offense) and not only personally and is 
based upon the implicit threat of actual violence that such insults might entail— as demonstrated 
by the case of KaXbibn al -Ashraf, who went far beyond insults to generate hostility against the 
Prophet— rather than on the offense of the insult itself. It is worth considering that the Prophet 
was subjected on countless occasions to the insults recorded in the Quran, such as the accusa- 
tions that the Quran consisted of “fables of those of old” and that he was mad. He also lived 
peacefully with those who did not embrace his religion and thus, by implication if not declaration, 
did not believe him. This is partly why the Hanafi school of law has reasoned that treaty holders 
(dhimmis) are not to be executed for an insult, since their beliefs (an implicit denial of the Proph- 
et) are already a greater offense (al-QurXubi, al -JamiW¥ li -aXkam al -Qurian); that is, the differ- 
ence between a state of mind and open vilification was a matter of real or potential violence against 
the Muslim community in the form of incitement or political destabilization, not merely a matter of 
individual ignorance, honor, or pride 


In Fiqh this has also been related to the covenant of dhimmi. The treatise that used to be estab- 
lished between non muslim and muslim states after conquest. Dhimmis were secondary citizens 
who were given protection by the state under certain conditions of subordination in the surrender 
treaty. 


All Muslim communities have abolished the concept of dhimmis and now non-muslims are equal 

citizens of with the same social contract as muslims. The protection by the state still remains part 
of the contemporary social contract but subordination (saghaar) is no longer a condition for that 
protection. 

IncidentlyAllamaQartabi in Ahkamul 


Quran states in the interpretation of this very verse that the secondary citizens who were required 
to live under submission — Allama Qurtubi stated that insulting the prophet will not mean breaking 
the covenant. He further states that the non muslim will be asked to repent and mere act of slander 
of Prophet PBUH will not result in breaking of the covenant of protection. 


STosteassstsgtestt | of gucoltsttoteetstubestutsosetctveotisteetsess tse 

There are some who in the interpretation of this verse (such as Imam Razi Shafi‘) ruled that the 
treatise should include terms that non-muslims will not insult the Prophet PBUH. Shafi’! school of 
thought based these on the dhimma contract that was drafted as a template by Imam Shafi'| in 
Kitabul Umm which in itself was based on the Pact of Umar — a Conquest Treaty. Pakistan was not 
made through any such conquest. The social contract of non muslims with the state as laid down 
by the state is similar to that of Constitution of Medina and is extremely different from the surren- 
der treatise of dhimmitude. 

In this verse Mufti Shafi Usmani in Maraful Quran writes that this relates to criticism of Islam and 
Shariat and its permissibility. (He goes on to say that non muslims are allowed to do that if they 
don’t do it with the intent of openly humiliates muslims— otherwise they will not be permitted to 


Explanation 


do that. He doesn’t prescribe any hadd punishment for such acts of insulting the religion neither 
does he go into the act of insulting the Prophet PBUH which is what 295-C is about) 


Ahadith 


The following is a table containing the Hadith used by the FSC in support of their ruling and an 
explanation of their context in order to show how they, too, were misapplied: 


Explanation 


This hadith has been deemed weak (da’eef) by multiple 
commentators because its chain of narration (isnad) con- 
tains individuals whose authority is questionable and this 
hadith cannot therefore be used as a reliable source 
Some of these critiques are as follow: 

Allama Khafaji writes that experts in hadith literature have 
deemed this hadith ‘weak’ (daa’ef) and no one who isa 
Sahib-e-Kitab (someone who is enlightened) i.e. under- 


Al-Shifa, 948 ‘ stands ahadith has mentioned it. 
é E The authority (chain of narration) for this hadith contains 


luhactheenirelated on many narrators who are unreliable which makes the authen- 


ticity of its content questionable. The chain of narrators 


dees includes, Tabrani’s i Abdullah bin Muh d Al 
Hazrat Ali that Holy ea = a ae petra : A re ee le 
Prophet said mari who was deemed a liar by Al-Nisai. Therefore i 


cannot be used for the purposes of reasoning 


sbullihelperson who ImanDhabhi has called this hadith baseless and false. 


abuses a Prophet and 5 (Majma al-Zawa’id 620/6 — Lisan Al-Meezan 112/4) 

whip by stripes the 3 Ibn Taymiyyah has traced this hadith to the Ahl-e-Bait i.e. 
one who abuses my : the Family of the Prophet (S) but has criticized it in the 
companions.” : words 


“lam worried about this hadith because many false ahadith 
have been attributed to these great and respect-worthy 
individuals, and one of the narrators who is said to have 
attained this particular hadith from them is ‘weak’ (da’eef).” 
In another hadith attributed to Ibn Umar, the Holy Prophet 
(S) is narrated to have said: 

“Any person who says anything bad about Allah or any of 
the Prophets should be killed.” 

However a narrator, Usama bin Muhammad 

Bin Hashim, has been discredited by Yahya Bin Mo’een, 
Ageela and Dar Qitni a as a liar and Dhabi presented this 
Hadith as an example of a false tradition. 

Lisan Al Meezan 170/4 — Miza Al-I’tidal 87/5 


Explanation 


This hadith clearly shows that the death penalty is not 
applicable to non-Muslims (dhimmi) and they should be 


3 : given ‘tazeer’ (criminal punishment) while Muslims who 
Al-Shifa, 953 : blaspheme should be treated and punished as apostates. 


Translation: c In explaining this hadith, Allama Khalil Ahmad Saharnpuri, 
It has been related on : after touching on the perspectives of other imams, writes: 
the authority : “The Hanafi view is that if the blasphemy is committed by a 
of Ibn Abbas that a 3 dhimmi (non-Muslim), they should be given a ‘tazeer’ 

blind person in the : (criminal sentence) and if the person who has committed 
period of Holy Proph- : blasphemy is Muslim, then such an action will be deemed 
et had a female slave : apostasy (and a punishment befitting an apostate should be 
who used to abuse g administered).” (Bazlul Majhood 301/17) 


This directly challenges the FSC ruling on multiple grounds 


HB Ute eT since it disproves that 


This blind person 


bade her to : 1) blasphemy is a ‘hadd’ offense with a punishment that is 
Abstain from it and : fixed and mandated i.e. by death and death alone 

not to do so but she 2) discretionary punishments cannot be awarded, particu- 
didn’t care : larly with regards to dhimmis (non-Muslims) 


: Explanation 


This hadith has been deemed weak (da’eef) and therefore 


Abu Dawud, 782 cannot be used as a reliable source. 

It has been related on = Allama Al Bani has declared this hadith weak (da’eef) 

the authority of e because of its unreliable ‘isnad’ (chain of narrators). (Abu 
Hazrat Ali that a Jew : Dawud, 782) 


Allama Khalil Ahmad Saharanpuri writes: 


(HET (SG LUISE According to Radd al-Muhtarala ad-Dur al 


the Holy Prophet and : Mukhtar, which is from the Hanafi school of thought, the 
thus a person killed : response to all such ahadith is that these people’s killing 
her. The Holy Prophet : was political. The phrasing of the hadith reveal that the 
declared her blood as : person accused of blasphemy had made a habit of it. (Bazlul 
vain. : Majhood 302/17) 


This disproves the FSC ruling by: 
1) showing that a discretionary sentence i.e other than 


death and death alone can also be given in the case of 


blasphemy 
2) affirming that within the Hanafi school of thought, the 


notion that blasphemy is ‘hudd’ offence is not present 


Another thing to note is that Allama 


Explanation 


Saharanpuri specifically mentions that the accused was a 
habitual blasphemer which is important because it helps in 
the deliberation of the severity of the penalty which should 
be proportional to the offence and its frequency i.e. the 
death penalty may not be an appropriate response to all 
blasphemy accusations 


Explanation 


Regarding the context of this hadith and its application 
scholars write: 


Imam Abu Dawud states: 
“No one other than the Holy Prophet is in the position that 


Abu Dawud, his contemnor be killed.” 

It has been related on : Moulana Khalil Ahmed writes: 

the authority of Abu : “lf the Holy prophet is enraged by the words of the blas- 
Barzah who said “I . phemer and in anger he orders him to be killed, then this 
was sitting with Abu e order is legitimate because his anger by the virtue of being 
Bakr when he became : a Prophet is always righteous. However anyone else’s anger 
furious at a person” : is sometimes righteous and at other time unrighteous.” 


| said to him (BazalulMajhood 304/17) 


Abu Dawud further added in his Sunan (collection of ahad- 
ith) Yazid's version of the hadith which is that Ahmad bin 
Hanbal said: 

“Abu Bakr has no powers to slay a man except for three 
reasons which the Messenger of Allah (S) had mentioned: 
disbelief after belief, fornication after marriage, or killing a 
man without (murdering) any man by him. The Prophet (S) 
had powers to kill.” 


Since the blasphemy accusations do not fall under these 
three categories set forth by the Holy Prophet that make 
killing permissible, under the Hanafi school of thought, 
every Imam has the right to hand out a ‘tazeer’ (criminal 
punishment) in such cases which is a discretionary penalty 
and is in direct opposition to the FSC ruling that blasphemy 
is a ‘hadd’ offence punishable by death alone 


M8 Hanafi Jurisprudence 


What is the Hanafi position on the issue of non-Muslim blasphemers? 


!s there a clear difference between the authentic Hanafi position and the way it is presented 
in Pakistan? 


The Hanafi school of jurisprudence carries great legitimacy in Pakistan when it comes to legislative 
matters. However, the Hanafi position, as portrayed during the processes by which 295-C became 
law, is not accurate or representative. This chapter shall provide a jurist-by-jurist overview of the 
Hanafi position on non-Muslim blasphemers and the question of whether blasphemy is a hadd 
offense. 


The claim that the law in its present form represents the authentic Hanafi position also contributes 
to the untouchable status it currently enjoys. The Hanafi school of thought, which was the official 
school of the Ottoman and Mughal empires, is the dominant one in the Indian subcontinent.‘ An 
overwhelming majority of Pakistanis are Hanafis (Deobandis and Barelvis) and the Hanafi position on 
legal matters carries an almost irrefutable authority in legislative matters. By claiming that the 
current judicial interpretation (that of Hadd + ljma) is an accurate representation of Hanafi position, 
proponents of this interpretation have been able to claim credibility in the courts and the parliament 
and have also been able to, most importantly, garner mass support. 


The following table illustrates that non-Muslims, according to most (if not all) Hanafi jurists cannot 
be given a death sentence for blasphemy since, having never joined Islam, they do not qualify as 
apostates. They may be, instead, subject to a discretionary punishment (tazir). 


ABU YUSUF 

Fath al-Qadeer 

Insulting the Prophet is not 
punishable by death and the 
pact of dhimma does not break 


ABU HANIFA 
Radd al-Muhtar 
Insulting the Prophet is not 
© punishable by death, 
with insulting the Prophet. AOU GREAD RENAD ACSA 
Mukhiasar al-Tahawi 
Insulting the Prophet is not 
punishable by death. However, 
the contemnor will be disciplined. 
ABU BAKR AL-JASSAS 7 
AL-RAZI 
‘SharhMukhtasar al-Tahawi 
Insulting the Prophet does not 
break the pact. However, the 
contemnor will be disciplined. 
ABU AL-HUSAYN AHMAD 
AL-QUDURI 
Al-Maosu’a al-Fighiyya al-Mugaranah al-Tajreed 
Insulting the Prophet does not 
break the pact. However, the 
contemnor will be disciplined. 


ABU AL-HUSAYN AHMAD 
AL-QUDURI 

Mukhtasar al-Quduri 

Insulting the Prophet does not 
break the pact. However, the 
contemnor will be disciplined. 


ABU BAKR IBN MASUD 

AL-KASANI 

Bada’i al-Sana’i fi tateeb al-Shara’i 
Insulting the Prophet furthers the 
disbelief of the contemnor but he 
won't be killed because of this. 


JAMAL AL-DEEN AHMAD 
IBN MAHMUD AL-GHAZNAWI 
Al-Hawi al-Qudsi fi al-figh al-Hanafi 
Insulting the Prophet does not 

break the pact. However, the 
contemnorwill be disciplined. 


MUZZAFAR AL-DIN AHMAD- 
IBN AL-SAATI 

Majma’ al-Bahrain waMultaga 
al-Naiyyirain 

Fornication with Muslim women or 
non payment of Jizya or insulting 

the Prophet-all these violations 

do not break the pact. 


FAKHR AL-DIN UTHMAN 
AL-ZAYLA 

Tabyeen al-Haqa'iq 

A Jew said to the Holy Prophet 
“death be upon you". Companions 
sought the permission of 

Prophet to kill the Jew. Prophet 
Muhammad declined and said no. 


ABU BAKR IBN ALI 
AL-HADDAD 

Al-Jaoharah al-Nayyirah 
Insulting the Prophet furthers/ 
increases the disbelief of the 
contemnor but he won't be 
killed because of this. 


ABU JAFAR AHMAD 
AL-TAHAWI 

Sharh al-Quduri 

If Zoroastrian belief in God's rival 
and the Christian belief in God's 
son does not break the pact, then 
insulting the Prophet also won't 
break the pact. 


ALI IBN ABI BAKR AL- 
MARGHINANI 

Al-Hidaya fi Sharh al-Bidaya 
Insulting the Prophet furthers the 
disbelief of the contemnor but he 
won't be killed because of this. 


ALI IBN ZAKARIYA 
AL-MANJABI 

Al-Lubab fi al-Jam‘ibain a 
/-SunnahwalKitab 

Insulting the Prophet does not 
break the pact. However, the 
contemnor will be disciplined. 


HAFIZ AL-DIN ABU 
BARAKAAT AL-NASAFI 
Kanz al-Daqa’iq 

Fornication with Muslim women or 
non payment of Jizya or insulting the 
Prophet - all these violations do 

not break the pact. 


SADR AL-SHARIAH UBAYD 
ALLAH IBN MASU'D 

Sharh al-Wigaya 

Fornication with Muslim women or 
non payment of Jizya or insulting the 
Prophet - all these violations do 

not break the pact. 


QASIM IBN. 
QUTLUBUGHAH 

Tanbeeh al-WulatwalHukkam 
Insulting the Prophet breaks 
the pact if it is done publically. 
However, if the insult was part 
of belief then he won't be killed 


IBRAHIM IBN 
MUHAMMAD AL-HALABI 
Multaga al-Abhur 

Insulting the Prophet is 

not punishable by death. 


SIRAJ AL-DIN UMAR IBN 
IBRAHIM-IBN NUJAYM 
Al-Nahr al-Fa’iq 

Fornication with Muslim women or 
non payment of Jizya or insulting 
the Prophet - all these violations 
do not break the pact. 


ABD AL-RAHMAN SHAYKHI 
ZADAH AL-DAMAD 

Majma’ al-Anhur fi 

sharhMultaga al-Abhur 

Insulting the Prophet furthers 
/increases the disbelief of 
contemnor but he won't 

be killed because of this. 


ABD AL-GHANI AL- 
GHUNAYMI AL-MIDANIYY 
Al-Lubaab fi sharh al-Kitab 
Insulting the Prophet furthers/ 
increases the disbelief of 
contemnor but he won't 

be killed because of this. 


1880 


1480 


KAMAL AL-DIN- IBN 
AL-HUMAM 
Fath al-Qadeer 


Insulting the Prophet does break 
the pact and the contemnor will be 
executed. 


MULLA KHUSRU 

Durar al-Hukkaam fi 
SharhGhurar al-Ahkaam 
Insulting the Prophet does not 
break the pact. We will not 
act upon the ruling given by 
Shaikh Ibn ul Hammam. 


ZAYN AL-DIN IBN IBRAHIM 
-IBN AL-NUJAYM 

Al-Bahr al-Ra’iq 

Fornication with Muslim women or 
non payment of Jizya or insulting 
the Prophet - all these violations 
do not break the pact. 


MUHAMMAD B. ABD ALLAH 
AL-KHATIB AL-TUMARTAASHI 
Tanweer al-Absaar 

Insulting the Prophet furthers/ 
increases the disbelief of 
contemnor but he won't be killed 
because of this. 


NIZAM AL-DIN AL-BURHAN 
FURI & OTHER SCHOLARS 
Al-Fatawa al-Aalamgiriyyah 
Insulting the Prophet furthers/ 
increases the disbelief of 
contemnor but he won't be 

killed because of this. 


ASHRAF ALI THANAWI 
Imdad ul fata volume 5 
Insulting the Prophet furthers 
/increases the disbelief of 
contemnor but he won't 

be killed because of this. 


JAMIA BINORIA 

Fatwa issued on 

Date 11/23/2010 

Insulting the Prophet furthers/ 
increases the disbelief of 


contemnor but he won't be killed 
MUFTI TAQI USMANI because of this. 
Insulting the Prophet by 
non- Muslims is not 
punishable by death. 


Oo 
© 


It would be highly instructive to compare the Hanafi tradition, as inferred through the texts and rulings 


of Hanafi jurists and summarised in the table above, with the way the tradition is currently represented 
in Pakistan. 


Jurists and Figures Critical to the South Asian Region 
Maulana Maududi 


Maulana Maududi , the founder of JI, in one of his books, wrote that non-Muslims cannot be killed for 
blasphemy and that their right to life stays intact. Ironically, his position has been trampled by the 
present leadership of JI.* 


Imam Bukhari 


Imam Bukhari was a prominent Hadith scientist. His work on hadith is highly cherished and admired 
across the Muslim world. In one of the chapters of Sahih Al Bukhari, he specifically deals with those 
non-Muslims who insult the prophet implicitly/indirectly. He quotes a hadith which state that Jews 
used to greet the Prophet Muhammad with blasphemous words of “Death be upon you". The response 
of Prophet Muhammad was confined to the words “ and upon you too’. Reflecting on this Allamah 
Aini wrote that on the issue of blasphemy Imam Bukhari holds the same opinion as the Hanafi jurists.* 


Ahmad Raza Khan 


Ahmad Raza Khan, founder of the Barelvis, categorically stated in his books that non-Muslims are not 
to be subjected to death because of their blasphemous acts. 


The consensus of 300 South Asian scholars 


In the late 19th century, responding to the rise puritanical movements determined on giving death to 
anyone who blasphemed irrespective of religion, traditional scholars took a united stand and opposed 
this misleading position. They prepared a document which declared that non-Muslims are not to be 
killed for blasphemy and sent this declaration to 300 scholars. All 300 scholars signed this declaration 
endorsing the document. 


Maulana Azad 


Maulana Azad is a distinguished Muslim scholar and a political figure from the Subcontinent. On the 
subject of the Islamic punishment for blasphemy, he wrote a letter-cum-essay to address the publica- 
tion of an incendiary book which maligned the Prophet. Here are the key points of his essay: 


Also, in the past, if non-Muslims were executed on blasphemy charges, it was because, at most, 
one group of jurists believed that Dhimmis had broken the pact. Furthermore, the covenants signed 
between the Prophet and earlier caliphs with the Dhimmis testify that non-Muslims were given 
protection to follow their religion. There was no absolute restriction on their right to life, liberty, 
and property etc. In exchange, they were asked to be loyal to the Muslim state and not to malign 
the state, the state religion and the Holy figures of that state. 


1 Esposito, J.L. (1980). Perspectives in Islamic Law Reform. The Case of Pakistan. 13 N.Y.U. J. Int'l L. & Pol. 217 
2 Al-Jihad Fil Islam Page 289 

3 Umdatul Qari Sharh of Sahih Al bukhari Page: 82 v:24 

4 The fatwas that change blasphemy narrative By Arafat Mazhar 

Link :https://www.dawn.com/news/1 154856/the-fatwas-that-can-change-pakistans-blasphemy-narrative 


Ml Misrepesentation 


Are there examples of misrepresentation beyond the Parliamentary session and Federal Shariat 
Court ruling? 


Are there any recurring patterns of misrepresentation? What are they? 


How do religious scholars justify the misrepresentation of Islamic legal rulings? 


Having gone over the legislative and judicial processes through which Section 295-C was produced 
and passed, one can find recurring examples of misrepresentation, deliberate or otherwise. These 
examples have been internalized by large swathes of the population and now exist as justifications 
for the continued existence and exalted status of the law. It would be incredibly useful to go over 
some representative examples of such misrepresentations. 


Example 1: Ismail Qureshi 


Perhaps one of the most outstanding examples of misrepresentation can be found in Ismail 
Qureshi’s double error in quoting Ibn Abidin’s position on blasphemy. 


Ismail Qureshi wrote a very popular book titled Muhammad the Messenger of God and the Law of 
Blasphemy in Islam and the West. |n order to support his claim in this book, he quoted a part of Ibn 
Abidin’s text in which Ibn Abidin was citing al-Bazazi’s fau/ty position in order to refute it. Ismail 
Qureshi’s misquotation negligently attributed al-Bazazi’s position to Ibn Abidin. 


In reality, Ibn Abidin had completely dismissed al-Bazazi’s position on the mandatory death penalty 
for Muslim blasphemers and that too in the same book that Ismail Qureshi was quoting. 


‘Actual Quote of Bazzazi’s misreading Manufactured Quote of Bazzazi’s misreading 
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Fatawa-e-Shami extract: Ismail Qureshi’s misquotation of Ibn Abidin 


Translation 


An authentic scholar of Figh Hanafi, imam Ibn Abideen in his commentary on Rad ul Muhtar has ruled, 
“non-Muslim Contemnor of the prophet Muhammad will be killed as a hadd punishment and his 
repentance will not be accepted as in hudood cases the act of repentance is not accepted”. 


As can be seen above, in addition to this misattribution, Ismail Qureshi further replaced the word 
“Muslim” with “Kafir” in al-Bazazi’s quote, thereby extending the punishment to non-Muslims. In this 


way, Ismail Qureshi committed a double error and completely misrepresented Ibn Abidin’s authentic 
position. 


In another section of his book, Ismail Qureshi also cited Maulana Maududi’s opinion on the issue of 
blasphemy. 


QURESHI CITES MAUDUDI AS SAYING: 


“What accurately reflects the Muslim feelings regarding the sanctity of the Prophet is the fact that 
in Islam death is the punishment for that man who speaks ill of the Prophet, so a person 

who causes the death of the blasphemer is not liable to be punished if he proves the 

guilt of contemnor’”." 


As with the earlier example, this quotation is also a complete misrepresentation of Maududi's actual 
opinion. In reality, Maududi clearly argued in his book, Kitab Al-Jihad Fil Islam, that non-Muslims 
cannot be killed for blasphemy and that their right to life stays intact.? 


Example 2: Sajid Awan 


Sajid Awan authored a popular book titled Tahafaz Namoos-e-Risalat Aur Gustakh Rasool Ki 
Saza (Protection of the Honour of the Prophet and the Punishment for the Blasphemer) which was 
published, and endorsed, by the Aalmi Majlis Tahafuz Khatme-e-Nabuwat, a popular religious 
organization operating in Pakistan and abroad. 


In this book Sajid Awan explicitly states that the famous jurist al-Ramli in the Fatawa Bazzaziyah 
declared that according to a// Sunni schools of thought, the punishment for blasphemy is death. 
In the citation for this quote, he mentions Tanbih-ul-Wulat-wal-Hukam by Ibn Abidin as his source text. 


While seemingly straightforward, this quote alone is replete with a number of mistakes and 
misattributions: 
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The 17 century jurist al-Ramli is NOT the author of the Fatawa al-Bazzaziyah. 
In actuality, Muhammad al-Bazzazi wrote this book about 200 years earlier, in 
the 15th century. 


Translation: 


“Allama Khair UI deen al-Ramli says in Fatawa Bazaziyyah “It is mandatory to kill th 
Prophet Muhammad. The repentance of such person would be unacceptable wheth 
his repentance before his arrest or latter. in Islamic law such person is classified as 


whose repentance is not considered at all. There is no dispute regarding this issue.? 


e insulter of 
er he rendered 
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Al-Bazzazi’s text states that the blasphemer becomes zindiq (a term that specifically refers to 
Muslims who work against Islam). It is worth noting that only Muslims can be labelled as such. 
Thus, regardless of whether al-Bazzazi position is faulty, it cannot be applied to non-Muslims. 


At another point in this book, Sajid Awan states that, according to Ibn Abidin, the founders of all four 
schools of Sunni thought agree that the mandatory punishment for blasphemy is death, and that 


repentance is not possible. 


As in the previous case, this quote is also faulty on a number of levels: 


@ This is not Ibn Abidin’s position. Rather, Sajid Awan takes Ibn Munzir’s position, 
word for word in his book, and misattributes it to Ibn Abidin. (Ibn Abidin had, in 


Ibn Munzir in his book in order to show how the Hanafi position differs from the 
the other schools). 


e@ While quoting Ibn Munzir’s text, Awan omits the part of the quotation which high 


produces it 
act, quoted 
position of 


ights the 


Hanafi Ikhtilaf on the matter, and, through this omission, manufactures an Ijma of all four 


schools. 


Ironically, Ibn Abidin refuted the claim of a universal Ijma throughout his book, meani 
the way he is cited in Awan’s book is misrepresentative of his position. 
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Translation: 


“While discussing the Position of Hanafi Jurists, Imam Shami writes, “all jurists agree that the 
punishment for insulting the Prophet is death. Imam Malik, Imam Abu lais, Imam Ahmad Bin 
Hanbal, Imam Ishaq and Imam Shafi even Abu Bakr Siddique hold the same opinion and say 
that his repentance will have no implications”. 


At yet another point, Awan states that in Tanqeeh-e-Hamdiyyah, Ibn Abidin declared that there is an 
ijma of all jurists that blasphemers should be put to death. 


Ibn Abidin did not author Tangih-e-Hamidiyya. This text was actually written by the jurist Hamid 
Afandi.® 


Ibn Abidin had actually written a commentary on this book titled Al-Ugqood-ul-Darriyyah Fi Tang- 
ih-e-Hamidiyya. In this commentary, Ibn Abidin refutes the claim of a universal Ijma, and explicitly 
mentions that Hanafi scholars disagree and rule that blasphemers will not be killed. 
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Translation: 


Imam Shami in Tangeehat Hamdiyya writes, “Imam Malik, Imam Shafi, Imam Ahmad Bin hanbel, 


Lais Bin Sad and all other jurists position that the repentacne of such person will not be accepted 
rather he will be killed as a hadd punishment” .& 


It has been mentioned earlier that |bn-Taymiyyah in his book “Al-Sarim Al-Maslool” describes the 
disagreement of Imam Abu hanifa on the issue of blasphemy. However, Sajid Awan in oblivion of 
disagreement asserts a consensus. 
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Translation: 


Majority of the jurist hold the same opinion. Ibn UI Munzir says, “every jurist has a consensus 
that the insulter of the prophet Muhammad will be killed. Imam Malik, Imam Abu lais, Imam 
Ahmad Bin Hanbel, Imam Ishaq and Imam Shafi agree with this ruling”. 


-Sajid Awan cites three further seminal texts in his attempt to argue that a universal Ijma exists on 
blasphemy: 
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It is evident that Sajid Awan misrepresented a plethora of texts and authors in order to prove his claim 
of Ijma. 


Readers are reminded that, throughout his book, Awan makes no distinction between Muslim and 
non-Muslim blasphemers. Time and again, he employs juristic rulings specifically dealing with 
Muslims and applies them indiscriminately to non-Muslims as well. 


Example 3: Fatawa Binori Town 


The Jamia Uloom-e-Islamia, Binori Town, one of the largest Hanafi seminaries in Pakistan, published 
this fatwa on the treatment of blasphemers (both Muslims and non-Muslims). The claim made in the 
fatwa was that there was a consensus of all schools of thought regarding a mandatory death punish- 
ment for anyone who insults the Prophet. In support of this claim, the Binori Town scholars quoted 
Ibn Tammiyah’s reference to bn Hazm, who had cited the opinions of all four schools of thought on 
the matter. 


Interestingly, while quoting Ibn Tammiyah, the Binori Town scholars strategically employed ellipses 
to omit a reference made to Imam Abu Hanifa’s differing stance on the punishment for blasphemy. 
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Extract from the Binori Town Fatwa: Use of Ellipses 


Translation: 


“Anyone who insulted the Prophet will be killed irrespective of his religious background,. This is 
the position of the majority of jurists. Ibn-al-Munzir said,: Everge Jurist has a consensus that the 
punishment for the contemnor of the Prophet is death. Among these Jurists are Imam Malik, Al- 
Lais, Ahmad, Ishaq and Imam Shafi..... Abu Bakr Alfarsi, a shafi'i Jurist has also narrated a 
consensus of Muslims on the punishment of death for the contemnor of the Prophet”. 


A reading of the original quote reveals that, in opposition to the other scholars mentioned, Abu Hanifa 
had actually stated that a non-Muslim will not be killed for blasphemy. According to Abu Hanifa, shirk 
(unbelief) was a greater sin than blasphemy, and since non-Muslims were not killed for their unbelief, 
they would not be killed for merely an increase in that unbelief. Abu Hanifa’s contradicting stance 
therefore immediately disproves the notion that there was a universal consensus on the punishment 
for blasphemy. 
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The Original Quote 


“Anyone who insulted the Prophet will be killed irrespective of his religious background. This is 
the position of the majority of jurists. |bn-al-Munzir said,: Everge Jurist has a consensus that the 
punishment for the contemnor of the Prophet is death. Among these Jurists are |lmam Malik, 
Al-Lais, Ahmad, Ishaq and Imam Shafi..... Abu Bakr Alfarsi, a shafi'i Jurist has also narrated a 
consensus of Muslims on the punishment of death for the contemnor of the Prophet”. 


Example 4: Ashraf-ul-Qadri 


The same Ibn Tammiyah quote was also misrepresented by the popular religious scholar, Ashraf-ul- 
Qadri, in one of his speeches. Since he could not use ellipses, he, instead, simply made up Arabic 
verses that allowed him to effectively dodge questions relating to Imam Abu Hanifa’s position on 
the matter. Therefore, in place of the ellipses, Ashraf ul Qadri included the following statement: 


This statement translates as: 


“Abu Hanifa has a similar opinion”. 


Example 5 - Jamia Binoria 


We were able to download a fatwa from Jamia Binoria on 11/23/2010. This fatwa used Radd ul 
Muhtar (\bn e Abidin) as its source and stated that the ruler at his discretion could give any 
punishment to an alleged perpetrator of blasphemy, irrespective of gender and religion. After 
Taseer’s murder, the head of Binoria, Mufti Naeem, appeared on television and endorsed the 
dominant narrative on 295-C, hence contradicting the fatwa of his own Dar ul /fta.[1] 


A few weeks later, the fatwa was removed from the website and replaced with a stricter fatwa 
closer to 295-C. 
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Translation: 


Question 
In your opinion what should be the punishment for insulting the prophet Muhammad? Please 
answer with arguments. 


Translation: 


Answer, 

The act of insulting the Prophet is a severe and dangerous crime. Therefore, the punishment 
suggested for this is also severe. However, it is the responsibility of the Government to ascertain 
whether the accused was an adult or a child and whether the accused has rendered repentance or 
not. After that it can inflict any appropriate punishment for this. 


Reference 

“Whoever among Muslims insults the Prophet, becomes apostate and his wife parts with him. 

If he does not repents he will be killed. Women will be dealt similarly, however Imam Abu Hanifa 
ruled that an apostate women will be forced to embrace Islam and she will not be executed”. 


Allah knows better 


Example 6 - Hanif Qureshi 


Hanif Qureshi is currently the President of Al-Shabab-e-Islami Pakistan. He is a popular religious 
speaker, with a considerable following in Pakistan. In fact, his personal Facebook page is followed by 
150,000 people. During the series of events that culminated in the death of Governor Salman Taseer 
at the hands of his bodyguard (Mumtaz Qadri), Hanif Qureshi delivered a series of lectures in which 
he incited people against Taseer, and called for his murder. In one of his more fiery speeches, Qureshi 
iterally demanded that Taseer’s body be riddled with bullets. 


Qureshi also used the notion of an ljma on the matter as a tool to legitimize his claim. In one of his 

speeches, he stated that the blasphemer should be killed before he reaches the judge, and that there 
is an ljma on this. Qureshi could have made his call for extra-judicial killing without mentioning Ijma; 
however, the invocation of an ljma gave his words more credibility and authority. 


After Taseer’s murder, an FIR was registered against Qureshi. In response Qureshi submitted an 
affidavit in which he denied knowing any person by the name of Mumtaz Qadri and also stated that 
he had no enmity towards Salman Taseer. He also asserted that he belonged to the Ahle-Sunna’ 
Brelvi group which follow Sufi teachings of peace, equality, love and brotherhood. 


The discrepancy between his earlier speeches and the language that he uses in the affidavit is clear. 
t is also worth mentioning that Qureshi is trained in Hanafi jurisprudence. Thus, by claiming that 
here is any Ijma that blasphemers should be killed, not only was Qureshi factually incorrect, but 
was undermining the founding position of his own school. 


Example 7 - Claim of lima by Individuals on Television 


Mufti Naeem 


Mufti Naeem is the grand Mufti of Jamia Binoria and represents the Hanafi Deobandi school of 
thought. In one of his TV appearances, he asserts that all jurists of Islamic law have regarded 
death as the only punishment for blasphemy. Needless to say, this is a clear misrepresentation of 
the Islamic legal tradition. 


Mufti Muneeb Ur Rehman 


Mufti Muneeb was the chairman of Ruet-e-Hilal Committee Pakistan (Moonsighting committee). He 
is acclaimed as the grand Mufti of Ahle Sunnat Wali Jamaat Brevia. In a TV program, he was in con- 
versation with Javed Ahmad Ghamidi, and he claimed that there is a consensus of all scholars includ- 
ing the Hanafis that blasphemers are liable to the death penalty. 


Fareed Paracha 


In his interviews on TV, more than once he has forcefully claimed that all jurists unanimously agree 
that death is the ultimate punishment for blasphemy and that there is no discrimination between 
Muslims and non-Muslims. He remained deputy secretary General islami for a long time. 


Guests of Amir Liaquat 


Amir Liaqat is a popular television host in Pakistan as well as an alleged scholar of Islam. Though he 
has hosted various shows across different channels, a recurring segment of his shows consists of 
him inviting a panel of religious scholars to discuss various issues related to Islam and Pakistani 
society/culture. Of concern is the fact that his guests (and he himself) have been active participants 
in recreating and perpetuating the dominant narrative of the blasphemy law in a manner similar to the 
patterns identified in this chapter. 


What follows is a sample of the type of guests who appear on his programs along with the types of 
comments they make: 


Ibtesam Ilahi Zaheer 


“Non-Muslims living in Muslim countries have protection under a contract which they had with the state. 
They have freedom to express and profess their religion. However, if they began to insult our Prophet or 
mock our religion then state has absolute right to punish them with death. Their contract with the state 
breaks and their blood becomes permissible to be shed” 


Allama Kokab Norani 


“It is the responsibility of everyone to take care of the honor of the Prophet Muhammad. Any leniency in 
this regard is a sign of weakness in the faith. It is not in our hands to decide what treatment an insulter 
of the Prophet needs to get because God himself has decided in this matter. Any ifs and buts are likely to 
disrupt the order of the state.” 


Molana Abdul Rauf Faroogi 


“| want to tell the viewers that, to Christians, the Bible is a significant book both in terms of literature 
and religion. It has been mentioned explicitly in it that the Prophet Musa killed three thousand people 
when they insulted Allah by worshiping the calf. Similarly, the Quran and all the jurists agree that 
blasphemy is punishable by death.” 


Haji Haneef Tayyab 


“Everyone should know how a Muslim will react in response to the act of blasphemy. This is not a novel 
idea as Isaac Newton himself has explicitly stated that for every action there will be an equal and opposite 
reaction. | had informed ambassadors of different states to note that non-Muslims who want to live in 
Pakistan must stay away from the blasphemy of all Prophets.”"? 


Miscellaneous Examples 


Jameel Ahmad Thanvi 


In his book “TJoheen Risalat Aur Uski Saza” Jameel Ahmad Thanvi cites a number of Quranic verses, 
Hadith and juristic opinions in order to claim that blasphemy is a hadd offense, and that there is a 
consensus on the issue. The author also glorifies steps taken by Ruhollah Khomeini to encourage 
people to behead Rushdie in return for a reward. 


Umer Farooq 


In this book, Khutbat Allama Ehsan Elahi Zaheer Umer Faroog compiles the sermons of the famous 
Salafi scholar Allama Ehsan Elahi Zaheer. Allama Zaheer also advocated the death penalty for blasph- 
emers, claiming that itis a Hadd punishment and is based on an Ijma. He makes no distinction 
between Muslim and Non-Muslim blasphemers. 


Recurring Patterns of Misrepresentation 


Keeping the above examples in mind, one can notice some recurring patterns of misrepresentation. It 
would be useful to identify these patterns: 
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These patterns manifest in tandem at the social, judicial and political levels and collectively produce 
the dominant narrative on Section 295-C. This monopolization of religious credibility has meant that 
challenges to the law or its problematic sources are regarded as an attack on the institution of Islam. 


Confronting 


We conducted informal interviews with representatives of key spheres that were influential at the time 
that 295-C was passed, and presented them with our findings. 


Ismail Qureshi (The Author/Petitioner of the Blasphemy Law) 


Most significant in these interviews is that of advocate Ismaeel Qureshi, the author of and petitioner 
for the law. The law got passed in the first place through his relentless efforts in the courts. Later on, 
its declaration as a hadd offense and elimination of any other punishment was also a direct result of 
his efforts/petition. In his book, Ismaeel Qureshi has quoted Ibn Abidin as saying that there is an 
/jma on blasphemy being a Hadd offense for both Muslims and Non-Muslims with no provision for 
pardon.[1] He misquoted Ibn Abidin completely since it was actually al-Bazzazi who said that and Ibn 
e Abidin argued at length against this claim[2]. In fact Ibn Abidin labeled al-Bazzazi’s error a matter of 
extreme negligence and warned against the consequences of this mistake. When presented with the 
original source, Ismaeel Qureshi acknowledged that he had used a secondary resource and cited the 
primary one in his book without actually referring to it. He said that there may be some problems 
with the law, but held to the opinion that as per maslaha (public good) bringing these to light would 
only serve to destroy the movement to protect the honor of the Prophet. 


Fareed Paracha 


Fareed Paracha, the Deputy General Secretary of Jamaat-e-/s/ami[3], Fareed Paracha was a regular 
fixture on TV talk shows and in public gatherings, and was vocal in his support of 295-C. He consis- 
tently claimed a consensus on death penalty on both Muslims and non-Muslims without provision of 
pardon. His feedback on our findings seemed to be grounded on the loosely interpreted principle of 
masliaha, a term he used to signify the greater wisdom in withholding certain information for the time 
being as it might help the “secular voices” advance their own “agenda”. 


Tanzeem e Islami 


We presented our findings to the Ameer of Tanzeem e Islami, Hafiz Akif Saeed. Akif Saeed professed 
ignorance on the specifics but was in agreement with Ismaeel Qureshi and Fareed Paracha in his 
advocacy of the current position as a necessary maslaha. 


Jamia Ashrafia and Jamia Madnia 


Our fourth set of interviews took place during visits to two Madrassas of Deoband, Jamia Ashrifa and 
Jamia Madnia. In the Dar ul Iftas, some muftis were surprised to see the criticisms that Ibn Abidin 
had made against the alternative Hanafi position which does not provide for repentance of the offend- 
er and waiving of sentence. The head Mufti in one of the Dar ul Iftas (The department that issues legal 
rulings) was already aware of this contradiction but deemed it unwise to make such a disturbance in 
the narrative right now. 


Jamia Binoria 


We were able to download a fatwa from Jamia Binoria on 11/23/2010 (Citation Needed). This fatwa 
used Radd ul Muhtar (|bn e Abidin) as its source and stated that the ruler at their discretion can give 
any punishment they want to an alleged perpetrator of blasphemy, irrespective of gender and religion. 
The head of Binoria, Mufti Naeem — after Salmaan Taseer’s murder, appeared on television endorsing 
the dominant narrative of 295-C, hence contradicting the fatwa of his own Dar ul Ifta.[4] After a few 
weeks, the fatwa was removed from the website and replaced with a different fatwa which was stricter 
and closer to 295-C. 


Council of Islamic Ideology 


In a personal meeting with a member of the Council of Islamic Ideology, we were informed that 
members of the council were pushed to include the Hanafi position in their annual report. However, 
they objected and argued that it is against the interest of the public and thus suppressed the Hanafi 
position from the public. What followed was a reiteration of the now familiar false consensus. 


Maslaha — A License to Hide the Truth? 


The findings of our interviews point towards a problematic misappropriation of the concept of 
maslaha, whether or not that term is explicitly used. This seems indicative of a deep seated sense of 
insecurity and a need for preservation of self-identity. Due, perhaps, to socio-political factors that are 
too expansive to summarize here, adopting a hard-line approach to the blasphemy issue seems to be 
an effective rallying point for many parallel religious ideologies against a perceived global threat to 
Islam. There is, at the very least, a palpable fear that a more tolerant narrative, even one derived from 
their own tradition, can be hijacked by some kind of “secular agenda”. The fact that such fears are 
entertained and acted upon, even at the cost of contradicting the Islamic legal tradition, points to a 
widening chasm between the religious and secular sections of the society. This divide helps propa- 
gate an ‘us vs them’ model of conceptualizing social and discursive space that effectively places a bar 
on dialogue. 
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4 Tahafuz Namoss Risalat By Sajid Awan Page 449 

5 In the preface of his commentary on “Tangih-e-Hamidiyya” Ibn Abidin ceremoniously credits the Hamid Afandi as being the author 
of “Tangih-e-Hamidiyya”. 

6 Tahafuz Namoos Risalat By Sajid Awan Page 449 

7 IBT 

8 Tahafuz Namoos Risalat By Sajid Awan Page 459 

9 Moon Sighting committee was functioned to announce the sighting of the new moon. The members of this committee gather at the 
last night of every month and announce their decision with the assistance of Pakistan navy and Meteorological Department. 

10 All of these examples are from the following show: https://www.youtube.com/watch?v=iXPOxY_t8dM. 


Mi The Other Three Schools of Islamic Jurisprudence 


What are the positions of the Shafi’i, Hanbali and Maliki schools on the issue of non-Muslims com- 
mitting blasphemy? 


Is there an Ijma on the issue? 


Having explored the Hanafi position on the issue of blasphemy, it would be constructive to also 
briefly explore the positions of the other three schools of Sunni jurisprudence. The primary point 
to notice is that there is a spectrum of opinion regarding what sort of offense blasphemy is, what 
sort of punishment it entails and what it entails in terms of the pact that used to formally exist 
between Muslim rulers and the non-Muslim Dhimmi class. Once again, it will be evident that there 
is no clear Ijma. 


Criteria of Hadd: 


It may be noted that the last column of the table has been devoted to whether jurists consider 
blasphemy as a hadd offense. The reason behind the creation of this section is that, as noted 
before, the dominant narrative in Pakistan is that there is a scholarly consensus on blasphemy 
being a hadd offense. In order to refute this narrative, we note the positions of scholars on 
the question of hadd. As shown in the table only a few jurists described blasphemy as a 

hadd offense in explicit terms. The rest of the jurists use neutral language and do not use 

the hadd label. Therefore, they are assumed in this table to have not regarded blasphemy 

as a hadd offense. 


Shafi’i School 


There are differing opinion in Shafi'i jurisprudence on the issue of non-Muslims who insult the 
Prophet. In his essay titled “The Problem of Non-Muslims who insult the Prophet” Mark S. Wagner 
divides Shafi'i jurists and highlights two groups that have positions distinct from one another as 
well as the Shafi’i mainstream: 


The lragi Group The Khurasani group 
Broadly speaking, for these Broadly speaking, for these 
jurists: jurists: 
- Insulting the Prophet is a - Insulting the Prophet breaks 
punishable offence the conquest pact regardless 
; Fi of whether it was explicitly 
- However, insulting the Prophet mentioned in the pact. 
is nota limitation specified in 
the conquest pact. - The pact however will not 
: break If the non-Muslim 
~ Only non-payment of Jizya blasphemer says something 
breaks the pact. that is part of his/her 


belief system.? 


IRAQI GROUP 


Aba Hamid al-Isfarayini 
al-Sayf al-maslul 
V1, Page: 240 


Ahmad b. Muhammad 
al-Mahamili 

al-Sayf al-maslul 

V1, Page: 262 


Hasan b. Abdallah al-Bandaniji 
al-Sayf al-maslul 
V1, Page: 262 


Sulaym al-Razi 
al-Sayf al-maslul 
V1, Page: 262 


Nasr al-Maqdisi 
al-Sayf al-maslul 
V1, Page: 262 


Aba Bakr al-Farisi (d. 917) 
al-Sayf al-maslul 
V1, Page: 255 


Zakariyya al-Ansari 

(d. ca. 1520) 

Asani al-Mutalib fi Sharh Rouz 
al-Talib 

V4, Page: 223 


Abt |-Tayyib al-Tabari (d. 
1058) 

al-Sayf al-maslul V1 

Pages: 246-48 


POSITION/RULING 


Insulting the Prophet is not part of the 
Dhimma pact. However since insulting 
the Prophet is a Hadd crime for Muslims, 
therefore in such crimes non-Muslims 
would not have any protection either. 


Insulting the Prophet is not part of the 
Dhimma pact. However since insulting 
the Prophet is a Hadd crime for Muslims, 
therefore in such crimes non-Muslims 
would not have any protection either. 


Insulting the Prophet is not part of the 
Dhimma pact. However since insulting 
the Prophet is a Hadd crime for Muslims, 
therefore in such crimes non-Muslims 
would not have any protection either. 


Insulting the Prophet is not part of the 
Dhimma pact. However since insulting 
the Prophet is a Hadd crime for Muslims, 
therefore in such crimes non-Muslims 
would not have any protection either. 


Insulting the Prophet is not part of the 
Dhimma pact. However since insulting 
the Prophet is a Hadd crime for Muslims, 
therefore in such crimes non-Muslims 
would not have any protection either. 


Since insulting the Prophet is a Hadd 
crime for Muslims, therefore in such 
crimes non-Muslims would not have 
any protection either. 


Insulting the prophet breaks the pact 
with two conditions 

1. It was prohibited in the pact 

2. It was not part of their belief. 


Insulting the Prophet is not part of the 
Dhimma pact. However, he believes that 
insulting the Prophet falls into grey area 
between genuine dangers to Muslim’s 
life and limb and the merely obnoxious. 


IS BLASPHEMY 
A HADD CRIME? 


IRAQI GROUP 


Abd Ishaq al-Shirazi (d. 1083) 
Kitab al-Majmu sharh al-Mu- 
hadhdhab li-I-Shirazi 

V21, Page: 352 


Ibn al- Sabbagh (d. 1094) 
al-Sayf al-maslul 
V1, Page: 251 


Hsayn b. Mastd al-Baghawi 
Al-Tehzeeb fi Figh al-Iman al-Shafi 
V7 , Page: 518 


Yaqub b. Abi Asran (d. 1267) 
al-Sayf al-maslul 
V1, Page: 256 


Nasr al-Maqdisi 
al-Sayf al-maslul 
V1, Page: 262 


POSITION/RULING 


Anyone who insults the prophet violates 
the pact. He emphasizes that this should 
be incorporated in the pact. ( Wegner p 
535) 


Insulting the Prophet is not part of the 
Dhimma pact. However, he believes that 
insulting the Prophet falls into grey area 
between genuine dangers to Muslim’s 
life and limb and the merely obnoxious. 


Insulting the Prophet does not break the 
pledge and this opinion is correct one. 
However, they are punished according to 
the nature of crime. 


Refraining from [belittling religion] is not 
specified in the contract, the Pact is not 
violated [by it], and [the offender] 
receives what is due him, and this is a 
discretionary punishment. 


Insulting the Prophet is not part of the 
Dhimma pact. However since insulting 
the Prophet is a Hadd crime for Muslims, 
therefore in such crimes non-Muslims 
would not have any protection either. 


IS BLASPHEMY 
A HADD CRIME? 


1 Wagner, the problem of Non-Muslims who insult the Prophet P535 Journal of the American oriental society 


2 |Wagner, the problem of Non-Muslims who insult the Prophet P536 Journal of the American oriental society 


KHURASANI GROUP 


Aba Ishaq al-Marwazi (d. 951) 
(He belonged to Iraqi school.) 
al-Sayf al-maslul 
V1, Page: 270 


al-Mawardi (d. 1058) 
al-Hawi al-kabirV14 
Page 317 


al-Juwayni (d. 1085) 

Nihayat al-matlab fi dirayat al-madhab, 
vi8 

Pages: 43-44 


al-Ghazali (d.1111) 
al-Wasit fi Lmadhhab, V7 
Pages: 86-87 


Abd al-Rahman b. Muhammad 
al-Farani (d. 1069) 

al-Sayf al-maslul 

V1, Page: 259 


Abd al-Wahid b. Ismail 
al-Rayani (d.1108) 
al-Sayf al-maslul 

V1, Page: 263 


IIkiya al-Harrast (d. 1110) 
al-Sayf al-maslul 
V1, Page: 262 


IS BLASPHEMY 


POSITION/RULING A HADD CRIME? 


All pacts must include the condition 
that no one would insult the Prophet 
otherwise the proprietary of the pact 
would be in question. 


Insulting the prophet is a punishable 
offense for Dhimmis, even if it is not 
explicitly mentioned in any list of the 
forbidden activities within the pact. 
However, they are allowed to say what 
they believe even if such statements 
offend Muslims. 


Insulting the prophet is a punishable 
offense for Dhimmis, even if it is not 
explicitly mentioned in any list of the 
forbidden activities within the pact. How- 
ever, they are allowed to say what they 
believe even if such statements offend 
Muslims. 


Insulting the Prophet breaks the social 
contract only if the words spoken or act 
done by dhimmis was not part of their 
religion or belief. 


Insulting the prophet or his genealogy or 
saying things that they do not believe, is 
a violation of a pact whether or not it is 
specified. 


Insulting the prophet breaks the pact if it 
was done publically. In private cases it is 
the discretion of the ruler. 


Insulting the Prophet violates the Pact. 


MAINSTREAM SHAAFI JURISTS 


Imam Shafi 
Kitab UI Um 
V4. Page: 211 


Ibn Mundhir (d. 930) 
al-Sayf al-maslul 
V1, Page: 166 


Abt Sulayman al-Khattabi (d. 
996 or 998) 

al-Sayf al-maslul 

V1, Page: 121 


Al-Nawawi 
Minhaj et Talibin 
V1, Page: 314 


al-Rafii 
al-Sayf al-maslul 
V1, Page: 113 


Abu Hassan Ahmad bin 
Muhammad al-Dhabi 
al-Bab fi al-Figh al-Shafi 
Page: 376 


Abu al-Hasan Ali al-Mawardi 
al-Basari Al-lqnah 

Al-ftinah fi Fiqh al-Shafi 

Page: 180 


POSITION/RULING 


Insulting the Prophet breaks the pact 
and makes the killing licit. However, 
if he repents he won’t be executed. 


JAI of the men of learning agree that 
one who insults the Prophet is [to be] 
killed. 


Insulting the prophet is punishable by 
death for Muslims. 


If Insulting the Prophet is specified 


within the pact then doing so violates the 
pact. However, if it is not mentioned then 


it will not break the pact. 


If Insulting the Prophet is specified 


within the pact then the pact would break 


according to one opinion. However, if it 
is not mentioned then it will not break 
the pact. 

Imam should stipulate in the covenant 


that insulting the Prophet would break 
the covenant. 


Imam should stipulate in the covenant 
that insulting the Prophet would break 
the covenant and make the killing licit. 


IS BLASPHEMY 
A HADD CRIME? 


MAINSTREAM SHAAFI JURISTS 


Abu Ishaq Ibrahim al-Shirazi 
Al-Madhab fi igh al-Imam al-Shafi 
V, 3 Page:318 


Abu Ishaq Ibrahim al-Shirazi 
Kitab al-Tanbeeh fil al-Figh al-Shafi 
Page: 239 


Abdul Hassan Abdul Wahid 
al-Raowyani 

Bahr al-Madhab fi Faro al-Madhab 
al-Shafi 

V, 13 Pages: 430-431 


Abul Hasan Yahya al-Imrani 
al-Yamani 

Al-Biyaan fi Madhab al-Imam al-Shafi 
V, 12 Page: 286-289 


Siraj ud Din Umar Ibn al-Nah- 


wi Ibn al-Mulaqgan 
rig te al-Mahtaj Illa Toujeeh al-Min- 
d 


Page: 1716 


Kamal al-Din Muhammad bin 
Musa al-Dameeri 

Al Najam Al-Wahaj fi Sharh al-Minhaj 
V, 9 Pages: 431-432 


IS BLASPHEMY 


POSITION/RULING A HADD CRIME? 


Insulting the Prophet is similar to 
that of non-payment of Jizya and 
waging war against Muslims i.e. the 
covenant would break even if it was 
not stipulated originally in it. 


Three takes 

1)insulting the prophet breaks the 
covenant ipso facto 

2)insulting the prophet breaks the 
covenant if it was stipulated in the 
social contract 


3)insulting the prophet does not break 
the covenant even if it was stipulated in 
the social contract 


Insulting the prophet breaks the pact if it 
was done publically. In private cases it is 
the discretion of the ruler. 


Abu bakr alfarsi has the opinion that 
Insulting the Prophet yields death 
penalty as a hadd crime. However, No 
one else has taken his side. Generally, 
there is a disagreement over whether or 
not insulting the prophet breaks the 
covenant. 
First tradition is that Insulting the Proph- 
et violates the pact if it is specified within 
the pact. 
Second tradition is that it breaks the 
pledge because it harms Muslims. The 
third opinion is that it does not break the 
pact even if it is prohibited in the pact. 


First tradition is that Insulting the 
Prophet violates the pact if it is 
specified within the pact. 

Second tradition is that it breaks the 
pact because it harms Muslims. 

The third opinion is that it does not 
break the pact even if it is prohibited 
in the pact. 


MAINSTREAM SHAAFI JURISTS 


Jalal ud Din Muhammad bin 
Ahmad al-Mahalli 

Kanz al Raghibeen Sharh Minhaj 
ab-Talibeen 

V, 2 Pages: 579 


Shams al-Din Muhammad 
al-Ramali (d.1004) 

Ghaya al-Biyaan Sharh Zabd Ibn 
Raslan 


Pages: 456 


Abdullah bin Hasan al-Kohji 
Zar al-Mahtaj Bashrah al-Minhaj 
V, Pages: 357-358 


Muhammad al-Zohari al-Gham- 
rawi 

Al-Siraj al-Wahaj Ala Matan al-Minhaj 
Pages: 553-554 


IS BLASPHEMY 
A HADD CRIME? 


POSITION/RULING 


First tradition is that Insulting the 
Prophet violates the pact if it is 
specified within the pact. 

Second tradition is that it breaks the 
pact because it harms Muslims. 

The third opinion is that it does not 
break the pact even if it is prohibited 
in the pact. 


In the case of blasphemy the pact 
breaks in two situations. 

1) It is prohibited in the pact. 

2) It is not part of belief. 


If insulting the Prophet was prohibited 
in the pledge and also it was not part 
of belief then the pledge will break 
otherwise not. 


First tradition is that Insulting the 
Prophet violates the pact if it is 
specified within the pact. 

Second tradition is that it breaks 
the pact because it harms Muslims. 
The third opinion is that it does not 
break the pact even if it is prohibited 
in the pact. 


Hanbali School 


The position of the Hanbali School is diverse. A study of this school reveals that a large number of 
jurists identify blasphemy as a non-Hadd offense and clearly state that acceptance of Islam saves 
offenders from punishment. Moreover, they are divided on whether blasphemy breaks the pact. 
However, there are indeed Hanbali scholars who prescribe the death penalty for blasphemy offenses. 
The following table summarizes the spectrum of Hanbali positions on the issue. 


HANBALI SCHOLARS 


Abu Bakr Ahmed Bin Khallal 


Ahkam Al Milal 
Page: 889 


Qazi Abu Yahla 


Al Masail Al Fighi 
Page: 1036 


Abul Khattab Al Mahfooz 
Al-kalwazani 

Al Hidaya 

Page: 1088 


Naseer Al Din Al Samiri Hanbali 


Al Mustaohab 
Page: 1194 


IS BLASPHEMY 
A HADD CRIME? 


POSITION/RULING FOR NON-MUSLIMS 


Insulting the Prophet is punishable 
by death. Frequently quotes Ahmad 
bin Hanbal. 


Insulting the Prophet breaks the pact. 
Every act, which harms the Muslim 
community, will break the pact whether 
or not it was incorporated in the pact. 


There are two opinions. According to one 
opinion the pact will break immediately 
and according to the other it will not 
break. However, the relevant punishment 
will be awarded. 


Variety of opinions 

1 Whether or not it was in the pact, 
Dhimmis must refrain from all those acts 
which are harmful to Muslims generally. 
2. Insulting the Prophet breaks the pact. 
3. Insulting the Prophet does not break 
the pact but the relevant punishment 
would be given. 

4. Conversion to Islam after insulting 
the Prophet saves one from punishment 
5. Conversion to Islam after insulting 
the Prophet would not save one from 
punishment. 


HANBALI SCHOLARS 


Abdullah Bin Qudama Al Maqdasi 
Al Hadi Ao Umda Al — Hazim 
Page: 1198 


Maj Ald-din Ibn Taimiyyah 
Al Muharrar 
Page: 1230 


Ibn Al Jaozi 


Mazhab Al Ahmad 
Page: 1234 


Abu Talib Abdur 
Rahman Basari 
Kitab Al Hawi 
Page: 1261 


Noor Al Din Abdur Rahman Al 
Basari Al Zareer 

Al Wazih 

Page: 1273 


Najm Al Din Ahmad Al Harrani 


Al Rihaya Fi Al Figh 
Page: 1273 


Zain Al Din Al Munji Al 
Tanookhi 

Al Mutih Fi Sharh Al Mugnih 
Page: 1341 


IS BLASPHEMY 
A HADD CRIME? 


POSITION/RULING FOR NON-MUSLIMS 


There are two opinions. According to 
one opinion the pact will break 
immediately and according to 

the other it will not break. 


Insulting Allah, His book or His Prophet 
breaks the pact. 
Regards other opinions as weak. 


There are two traditions on the matter of 
insulting the Prophet. According to one, 
insults break the pact and, according to 
the second, they do not. 


There are two traditions on the matter of 
insulting the Prophet. According to one, 
insults break the pact and, according to 
the second, they do not. 


Insulting the Prophet not only breaks the 
pact but also yields death punishment. 


Insulting the Prophet breaks the pact 
and the contemnor will be given 
relevant punishment. 


There is dissent but the correct position 
is that insulting the Prophet breaks the 
pact. 


HANBALI SCHOLARS 


Shams Al Din Ibn Muflih Al 
Maqdas 

Kitab Al Furuh 

Page: 1342 


Muhammad Abdullah Al 
Zarkashi 


Sharh Al Zarkashi 
Page: 1462 


Abu Ishaq Ibn Muflih Hanabli 
Al Mubdih Sharh Al Mugnih 
Page: 1463 


Alauddin Mardawi Hanbali 

Al Tangeed Al Mushbeh Fi Tahreer Ahkam 
Al Mugneh 

Page: 1545 


Abi Naja Sharaf Al Din 


Al Iqna 
Page: 1550 


Ibn E Najjar 
Mahona Uli Al Nuha 
Page: 1611 


POSITION/RULING FOR NON-MUSLIMS 


Insulting the Prophet breaks the 
pact. However, if the person who has 
insulted the Prophet, embraces Islam 
he will not be killed 


Insulting the Prophet breaks the pact if 
it was mentioned in the pact. in one of 
the positions, conversion to Islam in 
that case would be a futile exercise. 


There are two opinions. According to one 
opinion the pact will break immediately 
and according to the other it will not 
break. However, the relevant punishment 
will be awarded. 


Insulting the Prophet or waging war 
against Muslims breaks the pact; 
however, if he who has insulted the 
Prophet becomes a Muslim then it is 
forbidden to kill him. 


Multiple rulings 

1. Insulting the Prophet breaks the 
pact but he will not be punished if 

he converts to Islam. 

2. Insulting the Prophet breaks the pact 
and the insulter is punished with death 


even though he embraces Islam. 


Multiplicity of opinion 

1. Insulting the Prophet breaks the pact 
but he will not be punished if he con- 
verts to Islam. 

2. Insulting the Prophet breaks the pact 
and the insulter is punished with death 
even though he embraces Islam. 


IS BLASPHEMY 
A HADD CRIME? 


HANBALI SCHOLARS 


Marha Bin Yusuf Al Karami 


Ghaya Al Muntaha 
Page: 1629 


Mansoor Bin Yonas Al Bahooti 
Daga’g Ulu Naha 
Page: 1629 


Mansoor Bin Yonas Al Bahooti 
Umda Al Talib Li-nail Ma‘arib 
Page: 1661 


Muhammad Bin Badr Al Din 
Dimashqi Hanbali 
Akhsar Al Mukhtasaraat 

Page: 1666 


Muhammad Bahooti 
Ibn E Abi Taghlib 
Nail Al-Maarib 

Page: 1767 


Abdur Rahman Al Bahli 
Kashf Al Muhaddarat Wa Riyadh Al 


Muzhiraat 
Page: 1770 


Abdul Ghani Al Labadi Al 
Nablisi 

Hashiya Tul Labadi 

Page: 1797 


IS BLASPHEMY 
A HADD CRIME? 


POSITION/RULING FOR NON-MUSLIMS 


Insulting the Prophet breaks the pact 
and it is punishable by death. 


Insulting the Prophet breaks the pact. 
This is because we have not given 
protection to the Dhimmis so that 
they insult the Prophet. If the offender 
embraces Islam he will be forgiven. 


Insulting the Prophet breaks the pledge of 
security. 


Insulting the Prophet breaks the pact and 
the Imam is given four options regarding 


how to deal with offenders: 

1. Enslave them 

2. Kill them 

3. Release. 

4. Release them after taking Fidya 


Insulting the Prophet breaks the pact. 
However, if the person, who has insulted 
the Prophet embraces Islam, he will not 
be killed. 


Insulting the Prophet breaks the pact. 
However, if the person, who has insulted 
the Prophet embraces Islam, he will not 
be killed. 


Insulting the Prophet breaks the pact. 
However, if the person, who has insulted 
the Prophet embraces Islam, he will not 
be killed. But if he accuses the Prophet 
then he will be killed surely. 


Is BLASPHEMY 
HANBALI SCHOLARS POSITION/RULING FOR NON-MUSLIMS A HADD CRIME? 


Maliki School 


Maliki jurisprudence is similar to that of the Hanbali and Shafi'i schools. Maliki jurists vary in their 
positions and rulings on blasphemy. Most of the jurists believe that blasphemy is not a Hadd offense 
and does not break the pact. However, they agree that blasphemers can be given a death penalty. 
There is disagreement on whether the act of converting to Islam is enough to save an offender from 
the death penalty. Maliki rulings are written in detail in the table below. 


MALIKI SCHOLARS 


Abu al-Qasim Ubaidullah 
al-Basari 

Al-Tafree 

V: 2 Page: 232 


Abu Muhammad Abdullah 
al-Qerwani 

Al-Risalt ul Fighaiyyah 
Page:240 


Abu Muhammad Abdul Wahhab 
Al-Ishraf ala nukat-e Masail-Al-Khialaf 
V:4 Page: 257 


Abu Bakr Ibn Yunas 
al-Jami’ li Masa’il al-Mudawwanah 
V:22 page:281 


Abu'l Waleed ibn Rushd 
al-Bayaan wal-Tahseel 
V:16 Page:413 


POSITION/RULING 


Insulting the Prophet is punishable by 
death and repentance is unacceptable. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


There are two opinions regarding non- 
Muslims who insult the Prophet but 
later convert to Islam . 

According to the first opinion the 
offender's conversion will be 
accepted and he will not be killed. 
According to the second opinion the 
offender's conversion will not be 
accepted and he will be killed. 


There are two opinions regarding 
non-Muslims who insult the Prophet but 
later convert to Islam . According to the 
first opinion the offender’s conversion 
will be accepted and he will not be killed. 
According to the second opinion the 
offender’s conversion will not be 
accepted and he will be killed 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


IS BLASPHEMY 
A HADD CRIME? 


MALIKI SCHOLARS 


Al-Qazi Eyaz 
Al- Shifa Betareef Huqoog -il-Mustafa 
V:2 Page:565 


Abdullah Ibn Najm Ibn Shas 
Iqd-Al- Jawahir-Ul- Sameena Fi 
Mazhab Alim Al Madina 

V:1 Page:333 


Abdul Aziz bin Baz Eezah 


Rodat Ul-Mustabeen 
V:1 Page:1310 


Shihab al-Din Ahmad al-Qurafi 


Al-Dakheerah 
V:3 Page :459 


Ibrahim al-Dasoogi 
Hashiyya -Ul- Dasoogi 
Al-Sharh Al-kabir 

V:2 Page:369 


Abdur Rahman Shihab al-Din 
al-Baghdadi 

Irshad -UI-Salik Ila Ashraf-II-Masalik 
V:1 Page:114 


Ibn Juzayy 


Al- Qawaneen Al fighiyyah 
V:1 Page:240 


POSITION/RULING 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death. All jurists agree on it. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


It is permissible to kill a Muslim who 
insults the Prophet. 


Insulting the Prophet by a Muslim is 
punishable by death and in this case 
repentance would not be possible. 


Insulting the Prophet is punishable by 
death if it was not part of the offender's 
beliefs. However, If the offender 
embraces Islam then he will be let 

free according to few jurists. 


IS BLASPHEMY 
A HADD CRIME? 


MALIKI SCHOLARS 


Khaleel bin Ishaq 
Al-Tawdih 
V:7 Page: 196 


Bahram bin Abdullah al-Da- 
meeri 

Al- shamil 

Page:919 


Yusuf Ibn Abd al-Barr al-Qurtabi 
Kitab-Al- Kafi 
Page:1091 


Abdul Bagi bin Yusuf al-Zarqani 
Sharh -UF Zurqani Ala Mukhtasar 
AL-Khalil 

V:3 Page: 261 


Abu Abdillah al-Kharashi 
Sharh al Khurashi Ala Mukhtasar Al 
khalil 

V:3 Page: 150 


Abdur Rahman Shihab al-Din 
al-Baghdadi 

Irshad -UI-Salik Ila Ashraf-II-Masalik 
V:1 Page:114 


Muhammad ‘Aleesh 

Sharh Minhul Jalil Ala Mukhtasar 
Alkhalil 

V: 3 Page: 226 


Muhammad Baiy Bal'halim 
Iqamt ul Hujjah Bi dalee! 
V: 2 Page: 309 


IS BLASPHEMY 


POSITION/RULING AHADD CRIME? 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. Given this insult was not part 
of belief. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Insulting the Prophet is punishable by 
death unless the offender embraces 
Islam. 


Wi The Question of Hadd 


What are the positions of the Shafi’, Hanbali and Maliki schools on the issue of non-Muslims com- 
mitting blasphemy? 


/s there an ljma on the issue? 


Having explored the Hanafi position on the issue of blasphemy, it would be constructive to also 
briefly explore the positions of the other three schools of Sunni jurisprudence. The primary point 
to notice is that there is a spectrum of opinion regarding what sort of offense blasphemy is, what 
sort of punishment it entails and what it entails in terms of the pact that used to formally exist 
between Muslim rulers and the non-Muslim Dhimmi class. Once again, it will be evident that there 
is no clear |jma. 


Criteria of Hadd: 


It may be noted that the last column of the table has been devoted to whether jurists consider 
blasphemy as a hadd offense. The reason behind the creation of this section is that, as noted 
before, the dominant narrative in Pakistan is that there is a scholarly consensus on blasphemy 
being a hadd offense. In order to refute this narrative, we note the positions of scholars on 
the question of hadd. As shown in the table only a few jurists described blasphemy as a 

hadd offense in explicit terms. The rest of the jurists use neutral language and do not use 

the hadd label. Therefore, they are assumed in this table to have not regarded blasphemy 

as a hadd offense. 


ABU HANIFA 


Radd al-Muhtar 
Page: 4 V:4 
Not Hadd 


ABU BAKR AL-FARIS 
Al sayf-ul-maslul 


IMAM SHAFI 
Kitab Ul Um 
V4. Page: 211 
Not Hadd 


V1, Page: 255 
Hadd 
ABU BAKR AHMED BIN 
KHALLAL 
Ahkam Al Milal 
Page: 889 
Not Hadd 
IBN MUNDHIR 
Al sayf-ul-masiul 
V1, Page: 166 


Not Hadd 


ABU ISHAQ AL-MARWAZI 
(HE BELONGED TO IRAQI 
SCHOOL) 
f-ul-Maslul 
1 Page: 270 
Not Hadd 


al-Sa) 


ABU AL-GASIM OBAIDUL- 
LAH AL-BASARI 

Al-Tafree 

V: 2 Page: 232 

Not Hadd 


ABU SULAYMAN 


AL-KHATTABI 
al-Sayf-ul-Maslul 
Vi Page: 121 


Not Hadd 


ABU BAKR IBN YUNAS 
al-Jami’ li Masa’ al-Mudawwanah 
V:22 page:281 

Not Hadd 


ABU AL-HUSAYN AHMAD 
AL-QUDURI 

Al-Maosu’a al-Fighiyya 
al-Mugaranah al-Tajreed 
Page:6266 V:12 

Not Hadd 
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ABU JAFAR AHMAD 
AL-TAHAWI 
Mukhtasar al-Tahawi 
Page: 233 

Not Hadd 


ABU BAKR AL-JASSAS 
AL-RAZI 
SharhMukhtasar al-Tahawi 
Page: 504 V:3 

Not Hadd 


ABU MUHAMMAD ABDUL- 
LAH AL-QERWANI 

Al-Risalt ul Fighaiyyah 
Page:240 

Not Hadd 


SHAMS AL-DIN MUHAMMAD 
AL-RAMALI 

Ghaya al-Biyaan Sharh Zabd Ibn 
Raslan 

Pages: 456 

Not Hadd 


AHMAD B. MUHAMMAD 
AL-MAHAMILI 
al-Sayf-ul-Maslu! 

V1 Page: 262 

Hadd 


ABU MUHAMMAD 


ABDUL WAHHAB 
Al-Ishrat ala nukat-e 
Masail- Al- Khialat 
V:4 Page: 257 

Not Hadd 


SULAYM AL-RAZI 
al-Sayf-ul-Maslul 
1 Page: 262 


Not Hadd 


ABU AL-HASAN ALI 
AL-MAWARDI 
AL-BASARI AL-IQNAH 
Al-Ittinah fi Figh al-Shafi 
Page: 180 

Not Hadd 


QAZI ABU YALLA 
Al Masail Al Fighi 
Page: 1036 

Not Hadd 


HSAYN B. MUHAMMAD 
AL-MARWURRUDHI 


al-Sayf-ul-Maslul 
1 Page: 259 


Not Hadd 


ABU AL-HUSAYN AHMAD 


AL-QUDURI 
Mukhtasar al-Quduri 


Page:237 
Not Hadd 


HASAN B.ABDALLAH 
AL-BANDANIJI 


al-Sayf-ul-Maslul 
V1 Page: 262 


Not Hadd 


AL-MAWARDI 
Al-Hawi Al-Kabir 
V14 Page 317 
Not Hadd 


ABU L-TAYYIB AL-TABARI 


al-Sayf-ul-Maslul 
V1 Page: 246-248 


Not Hadd 


ABD AL-RAHMAN B. 
MUHAMMAD AL-FURANI 


al-Sayf-ul-Maslul 
Vi Page: 259 


Not Hadd 


ABU NASR AHMAD 


AL-AQTA 
‘Sharh al-Quduri 
Not Hadd 


AL-JUWAYNI 

Nihayat al-matiab fi dirayat 
al-madhhab, 

Vi2 Pages:43-44 

Not Hadd 


NASR AL-MAQDISI 
al-Sayf-ul-Maslul 

1 Page: 262 

Not Hadd 


ABUL HASSAN ABDUL 
WAHID AL-RAOWYANI 
Bahr al-Madhab fi Faroo 
al-Madhab al-Shati 

V, 13 Pages: 430-431 

Not Hadd 


AL-GHAZALI 
al-Wasit fi -madhhab, 
V7 Pages: 86-87 

Not Hadd 


‘YUSUF IBN ABD AL-BARR 
AL-QURTABI 

Kitab-Al- Kati 

Page:1091 

Not Hadd 


ABU ISHAQ AL-SHIRAZI 
Kitab al-Majmi sharh al- 
Muhadhdhab li-I-Shirazi 
V21, Page: 352 

Not Hadd 


IBN AL- SABBAGH 
al-Sayf- Fal 


Not Hadd 


ABD AL-WAHID B. ISMAIL 


AL-RUYANI 
al-Sayf-ul-Maslul 
V1 Page: 263 


Not Hadd 


ILKIYAAL-HARRASI 
al-Sayf-ul-Maslul 

V1 Page: 262 

Not Hadd 


HSAYN B. MAS UD 
AL-BAGHAWL 
Al-Tehzeeb fi Fiqh 
al-Iman al-Shati 

V7, Page: 518 

Not Hadd 


ABUL HASAN YAHYA 
AL-IMRANI AL-YAMANI 
Al-Biyaan fi Madhab 
al-Imamal-Shafi 

\, 12 Page: 286-289 

Not Hadd 


ALI IBN ABI BAKR 
AL-MARGHINANI 
Al-Hidaya fi 

Sharh al-Bidaya 
Page: 299 V:4 

Not Hadd 


ABU'L WALEED 


IBN RUSHD 
al-Bayaan wal-Tahseel 


V:16 Page:413 
Not Hadd 


NASEER AL DIN 

AL SAMIRI HANBALI 
Al Mustaohab 

Page: 1194 

Not Hadd 


ABUL KHATTAB AL 
MAHFOOZ AL-KALWAZANI 
Al Hidaya 

Page: 1088 

Not Hadd 


AL-QAZI EYAZ 

Al- Shifa Betareef Huqoog- 
il-Mustafa 

V:2 Page:565 

Not Hadd 


ABU BAKR IBN MASUD 
AL-KASANI 

Bada’i al-Sana’i fi tartib 
al-Sharait 

Page:447 V:9 

Not Hadd 


JAMAL AL-DEEN AHMAD IBN 
MAHMUD AL-GHAZNAWI 
Al-Hawi al-Qudsi fi al-figh 
al-Hanafi 

Page: 451 V:3 

Not Hadd 


IBN AL JAOZI 
Mazhab Al Ahmad 
Page: 1234 

Not Hadd 


ABDULLAH IBN NAJM 


IBN SHAS 

Iqd-Al- Jawahir-U!- Sameena Fi 
Mazhab Alim Al Madina 
V1Page:333 


AL-RAFII 
al-Sayf-ul-Maslul 
1 Page: 113 
Not Hadd 
NOOR AL DIN ABDUR 
RAHMAN AL BASARI AL ZAREER 
Al Wazih 
Page: 1273 
Not Hadd 
MAJ ALD-DIN 
IBN TAIMIYYAH 
Al Muharrar 
Page: 1230 
Not Hadd 
ABDULLAH BIN QUDAMA 
AL MAQDASI 
Al Hadi Ao Umda Al — Hazim 
Page: 1198 
Not Hadd 
YAQUB B. 
ABI ASRUN 
akSayf al-maslul 
V1, Page: 256 
Not Hadd 
ABDUL AZIZ BIN 
BAZ EEZAH 
Rodat UI-Mustabeen 
V:1 Page:1310 Abu Talib 
Abdur Rahman Basari (d.1285) 
Kitab Al Hawi 
AL-NAWAWI Page: 1261 
Minhaj et Talibin Mot iadd, 
V1, Page: 314 
Not Hadd 
SHIHAB AL-DIN AHMAD 
Al-Dakheerah 
V:3 Page :459 
Not Hadd 
NAJM AL DIN 
AHMAD AL HARRANI 
Al Rihaya Fi Al Figh 
Page: 1273 
Not Hadd 


IBRAHIM AL-DASOOGI 


hiyya -UI- Dasoogi 
Sharh AL-kabir 


V:2 Page:369 
Not Hadd 


ABDUL GHANI AL 
LABADI AL NABLISI 
Hashiya Jul Labadi 
Page: 1797 

Not Hadd 


FAKHR AL-DIN 
UTHMAN AL-ZAYLAI 
Tabyeen al-Haqa’iq 
Page:281 V:3 

Not Hadd 


ABU HASSAN AHMAD BIN 
MUHAMMAD AL-DHABI 
al-Bab fi al-Figh al-Shati 

Page: 376 

Not Hadd 


KHALEEL BIN ISHAQ 
Al Tawdih 

V:7 Page: 196 

Not Hadd 


ZAIN AL DIN AL MUNJI 
AL TANOOKHI 

Al Mutih Fi Sharh Al Mugnih 
Page: 1341 

Not Hadd 


HAFIZ AL-DIN ABU 
BARAKAAT AL-NASAFI 
Kanz al-Daga'iq 

Page:385 

Not Hadd 


IBN JUZAYY 


Al-qawaneen al fighiyyah 
V1 page:240 
Not Hadd 


SADR AL-SHARIAH UBAYD 
ALLAH IBN MASU'D 

Sharh al-Wiqaya 

Page: 260 V: 3 

Not Hadd 


SHAMS AL DIN IBN 
MUFLIH AL MAQDAS 
Kitab Al Furuh 

Page: 1342 

Not Hadd 


ABU BAKR IBN ALI 


AL-HADDAD 
Al-Jaoharah al-Nayyirah 
Page: 377 V:2 

Not Hadd 


BAHRAM BIN 
ABDULLAH AL-DAMEERI 
Al- shamil 

Page:919 

Not Hadd 


JALAL UD DIN MUHAMMAD 
BIN AHMAD AL-MAHALLI 
Kanz al Raghibeen Sharh 

Mints} al-Talibeen 

V, 2 Pages: 579 

Not Hadd 


ABU ISHAQ IBN 
MUFLIH HANABLI 
Al Mubdih Sharh 

Al Mugnih 

Page: 1463 

Not Hadd 


IBRAHIM IBN 
MUHAMMAD AL-HALABI 
Multaga al-Abhur 

Page:481 V:1 

Not Hadd 


1480 


MUHAMMAD ABDULLAH AL 
ZARKASHI 

Sharh Al Zarkashi 

Page: 1462 

Not Hadd 


SIRAJ UD DIN UMAR IBN 
AL-NAHWI IBN AL-MULAQQGAN 
Ujala te al-Mahtaj Illa Toujeeh 
alMinhaj 

Page: 1716 

Not Hadd 


KAMAL AL-DIN- IBN 
AL-HUMAM 

Fath al-Qadeer 

Page:59 V:6 

Not Hadd 


QASIM IBN QUTLUBUGHAH 
Tanbeehal-Wulat 

al Hukkam 

Page:107 

Not Hadd 


MULLA KHUSRU 
Durar al-Hukkaam fi 
SharhGhurar al-Ahkaam 
Page:299 V1 

Not Hadd 


ZAYN AL-DIN IBN 
IBRAHIM-IBN AL-NUJAYM 


At Bahr al-Ra‘iq 
Page:195 V:5 


Not Hadd 


SIRAJ AL-DIN UMAR IBN 
IBRAHIM-IBN NUJAYM 
Al-Nahr al-Fa‘iq 

Page:248 V:3 

Not Hadd 


MARHA BIN 


YUSUF AL KARAMI 
Ghaya Al Muntaha 
Page: 1629 


Not Hadd 


ABU'L WALEED 
IBN RUSHD 
al-Bayaan wal-Tahseel 
V:16 Page:413 

Not Hadd 


ABD AL-RAHMAN SHAYKHI 
ZADAH AL-DAMAD 

Majma’ al-Anhur fi 

sharhMultaga al-Abhur 

Page:677 V:1 

Not Hadd 


ABI NAJA SHARAF 
AL DIN 

Al Iqna 

Page: 1550 

Not Hadd 


IBN E NAJJAR 
Mahona Uli Al Nuha 
Page: 1611 

Not Hadd 


MUHAMMAD B. ABD ALLAH 
AL-KHATIB AL-TUMARTAASHI 
Tanweer al-Absaar 

Page:343 V:1 

Not Hadd 


MANSOOR BIN YONAS 
AL BAHOOTI 

Daga’g Ulu Naha 

Page: 1629 

Not Hadd 


IBN AL JAOZI 
Mazhab Al Ahmad 
Page: 1234 

Not Hadd 


MUHAMMAD BAHOOTI 
IBN E ABI TAGHLIB 

Nail Al-Maarib 

Page: 1767 

Not Hadd 


NIZAM AL-DIN AL-BURHAN 


FURI & OTHER SCHOLARS 
AlFatawa al-Aalamgiriyyah 
Page:353 V:2 

Not Hadd 


ABD AL-GHANI AL- 


GHUNAYMI AL-MIDANIYY 
Al-Lubaab fi sharh al-Kitab 


Page:148 V:4 
Not Hadd 


MUHAMMAD AL-ZOHARI 
AL-GHAMRAWI 

At-Siraj al-Wahaj 

Ala Matan al-Minhaj 

Pages: 553-554 

Not Hadd 


MUHAMMAD BAIY 
BAL'HALIM 
Al-Maosu’a al-Fighiyya 
al-Mugaranah al-Tajreed 
Page:6266 V:12 

Not Hadd 


MUHAMMAD BIN BADR AL 
DIN DIMASHQI HANBALI 
Akhsar Al Mukhtasaraat 

Page: 1666 

Not Hadd 


ABDUL BAQI BIN YUSUF 
AL-ZARQANI 

Sharh -UI- Zurgani Ala 
Mukhtasar Al- Khalil 

V:3 Page: 261 

Not Hadd 


ABU BAKR KHAOGEER 
IBN E USAIMEEN 

Al Sharh Al Muntih 

Page: 2001 

Not Hadd 


MUHAMMAD 'ALEESH 
Sharh Minhul Jalil Ala 
Mukhtasar Alkhalil 

V: 3 Page: 226 

Not Hadd 


ASHRAF ALI THANAWI 
Imdad ul fata volume 5 
page 398 

Hadd 


JAMIA BINORIA 
Fatwa issued on 
Date 11/23/2010 
Not Hadd 


MH Citizenship and Protection — A Lesson 
from the Islamic Legal Tradition 


In our examination and critique of the processes through which Pakistan’s blasphemy laws devel- 
oped and the inaccurate deployment of the Islamic legal tradition that underscored this development, 
readers would be remiss not to wonder if the Islamic legal tradition can be of any use when it comes 
to the conceptualization and formulation of the types of rights and privileges that exist, at least on 
paper, in modern democratic states. It would seem intuitive to reject the notion that the legal tradition 
and the context in which it operated can be, in any way, analogous to modern life because the modern 
context is significantly different from the one in which the Islamic schools of jurisprudence delivered 
their rulings and crystallized their positions on various issues and nowhere would this be more clear 
than in the way non-Muslims were treated. However, we will argue that the legal and political status 
given to non-Muslims in pre-modern Islamic empires, that of Dhimmi, provides us, on closer exam- 
ination, with not just an analogous tool but also a means to argue for the existence and enforcement 
of fundamental rights for all citizens. 


The Dhimmi class, as mentioned earlier, 
consisted of non-Muslim residents of 
pre-modern Muslim empires and were 
made Dhimmis through explicit use of 
conquest pacts (prevalent because of 

the expansionist history of Islamic 
empires). Dhimmis w as a necessary 
consequence of being conquered peopl 
not considered equal to Muslim residents 
and the conquest pacts served to highlight 
their subjugated position through various 
limitations including mandatory payment 
of the Jizya tax, a limit on the 

quantity of religious buildings e 


ame time, though, th 
Dhimmi 


(0 be protected; 


that Dhimm 
gion and 
e freedoms 
to the kinds that one 
ple, the fundamental 
of the Pakistani constitution 


This is where our argument can be clearly laid out. We argue that Dhimmi rulings in the Islamic 
legal tradition were based and relied on two guiding principles, namely subjugation and protection. 
The former existed because non-Muslims had to be treated such that their inferior status was visible 
and tangible while the latter existed in order to, as Anwar Eman would argue, to recognize and respect 
an elementary inviolability of human beings as well as the dignity of persons. These two principles 
can be teased out through a reading of various Dhimmi rulings through the years. 


What is important to realize, though, is that, out of the two guiding principles, one can still be found 
to exist as an integral part of modern legislation and citizenship while the other has been eliminated 
(perhaps through the very processes that have allowed the perpetuation of the first). In simple terms, 
Pakistan’s constitution formally recognizes equality of citizens regardless of religion and ethnicity and, 
as a result, the guiding principle of subjugation (as it relates to non-Muslims) has been eliminated. At 
the same time, however, we see that the notion of protection has been subsumed by the constitution 
in modern garb. 


In a country where minorities are oppressed and treated as unequal even though the constitution 
appears to grant a plethora of rights to all citizens, we believe that there is a need to connect the 
idea of protective rights to the Islamic legal tradition, especially in terms of the rights of religious 
minorities. An approach like ours would be a novel way of appropriating and using the Islamic legal 
tradition to empower rather than oppress and would, eventually, legitimize a system of rights and 
privileges that currently seems alien and imposed to large swathes of the population. 


Ml Counter Hadith on Blasphemy 


!s blasphemy a hadd offense in the Prophetic tradition? 
Did the Prophet ever forgive blasphemers? 
Did forgiveness assist the propagation of Islam? 


Blasphemy in the Prophetic Tradition 


This section shall focus on Hadith reports that treat blasphemy as a pardonable offense in order to 
show that the Prophetic tradition does not treat blasphemy as a Hadd crime that is unpardonable and 
punishable only by death. These traditions also serve to highlight that the Prophet’s forgiveness on 
the issue of blasphemy proved far more productive in the long run for the propagation of Islam. At 
the end of the chapter, readers can find a table which lists all cases in which individuals were 
allegedly sentenced to death for blasphemy but had, in actuality, been sentenced to death for 
reasons above and beyond committing blasphemy. These Hadith reports are often errantly employed 
in cases of blasphemy illustrating the importance of context and the understanding of context. 


As a reminder, Hadith reports are the second most important source of Islamic law, after the Quran, 
and describe the sayings, actions, and habits of the Prophet. Due to the sheer importance of these 
Prophetic sayings as a commentary on the Quran, a number of scholars, especially after the expan- 
sion of Islam in new territories, began to preserve these reports, and established a comprehensive 
mechanism to minimize their dilution and corruption. Known as muhaddiseen, or scholars of Hadith, 
they established detailed principles and conditions determining the validity of any given hadith. The 
most important conditions in this regard were: 


The veracity and moral character of the Hadith reporter (the 
source of the Hadith) 


Whether the chain of narrators was sound i.e. broken or 
unbroken etc. 


The muhaddiseen would characterize a given hadith as sound, weak or even fabricated based on 
whether the Hadith in question fulfilled this criteria. While, muhaddiseen primarily preserved the 
sayings of the Prophet Muhammad, their secondary concern was the preservation of feats of com- 
panions. Thus, the famous six books of Hadith known as Sahih Muslim, Sunan ibn Majah, Sunan 
Tirmidhi, Sunan Al-Nasa'l, Sunan Abu Dawood and Sahih al-Bukhari also contain the sayings of the 
companions. 


It is important to note that while the hadith corpus is not limited to these six books, these are none- 
theless the most authentic compilations of Hadith in the Sunni tradition. Interestingly, the first three 
of these books i.e. Sahih Muslim, Sunan ibn Majah, and Sunan Tirmidhi are silent on the issue of 
blasphemy. In fact, there are no separate chapters in these books which deal exclusively with the 
issue of blasphemy. While there are reports relating to blasphemy scattered across different chap- 
ters, they are few and far between. The last of these three books i.e. Sunan Al-Nasa'l, Sunan Abu 
Dawood and Sahih al-Bukhari do contain blasphemy reports under relevant chapters. Imam Al-Na- 
sa'l and Abu Dawood relate the instances of those who were executed by Abu Bakr, Umar and 
Abbas for committing blasphemy. It is, however, unfair to assume that these muhaddiseen are 
classifying blasphemy as a hadd offense because, for example, the very next reports relate to 
sodomy (which is not a hadd offence). It is reasonable to state that, had blasphemy been a hadd 
offence, it would not be mentioned along with reports on issues relating to non-Hadd offences. 


Imam Bukhari 

The opinion of Imam al-Bukhari is particularly important on the issue of blasphemy because of his 
status as one of the foremost authorities on Hadith. He mentions cases of Abu Rafay and Kab bin 
Ashraf who were supposedly killed for their blasphemous activities. However, these reports are 
mentioned in the chapter dealing with military campaigns; not in the chapter on blasphemy. More- 
over, Imam al-Bukhari quotes a Prophetic report which categorically highlights that the Prophet 
forgave blasphemers. The hadith report highlights how the Jews used to greet the Prophet with 
heinous words such as “death be upon you”; this was hurtful to the Prophet and to his companions. 
However, when the companions sought permission to execute the offender, the Prophet did not allow 
them to do so, and instead only allowed them to respond “upon you too”. Witnessing this, Badr 
al-Din al-Ayni, an eminent commentator of al-Bukhari, concluded that Imam al-Bukhari, along with 
the people of Kufa and the Hanafi jurists, regarded blasphemy as a pardonable offence. Ibn-ul-Munir, 
another commentator, also states that, “Muhammad al-Bukhari along with people of Kufa argued that 
the dhimmi will be disciplined for insulting the Prophet but he will not be killed.” 


Similarly, those who followed suit included Ibn-abi-Shaiba, Imam Darmi, Abu Awana, Ibn Hibban and 
Imam Dar Qutni. None of these scholars mention blasphemy in chapters relating to Hudood or 
military campaigns. Thus, one can safely infer that a significant group of Muhadeseen and Hanafi 
scholars agree that blasphemy has nothing to do with hadd. 


Examples of Mercy from the Prophetic Tradition 


The following examples from the Prophetic tradition demonstrates his attitude of mercy towards 
those who insulted him: 


Anas bin Malik reports that he was walking with the Prophet. 
At that time he was wearing a gown which has coarse and 
heavy sides. A Bedouin came and demanded that the Proph- 
et Muhammad grant him money and simultaneously pulled 
the gown with such a force that it left a scar on the Prophet’s 
shoulder. The Prophet laughed at him and told Anas to give 
the Bedouin what he needed. 


Two people were having a debate over some issue. In the 
heat of the discussion, one of the men went into a frenzy. His 
eyes were red and he was shouting with great fury. The 
Prophet, who was witnessing all this, sent one of his people 
to go and direct him to recite words of “tawuz” (enchant- 
ment). This increased the man’s anger and he reacted inap- 
propriately but the Prophet ignored his behavior. 


After victory in the battle of Badr, the Prophet’s uncle Hamza 
was found in a compromising situation drinking alcohol and 
listening to odes sung by slave-girls. The rhythm of the song 
excited him and he started attacking camels owned by Ali. 
Someone informed Ali and he complained to the Prophet. 
The Prophet went to his uncle and rebuked him. Hamza took 
this badly and blurted out “you are all slaves of my father”. 
These remarks were provocative and blasphemous; however, the Prophet did not react. Now, 
since all of this happened while Hazrat Hamza was intoxicated and no disrespect was 
sincerely meant toward the Prophet, he was excused. 


rr 


Once, a dispute arose between Zubair, the Prophet's first 
cousin, and the Ansar about the distribution of water. The 
Prophet was asked to adjudicate on the issue, and decided 
that the Zubair should water his own crops first and then to 
release the water for the Ansar’s lands. This decision infuri- 
ated the Ansar and he spoke angrily to the Prophet and said: 
“You decided in favor of Zubair only because he is your 
cousin”. It was unfair and the Prophet was visibly angry, but he repeated his words and 
turned away. Commentators of Hadith state that Zubair’s words were spoken uninten- 
tionally. He was thus excused and his mistake was ignored. 


Sr 


Once, the Prophet came to know that Abu Bakr had slapped 
his father because he bad mouthed the Prophet. The very act 
of slapping displeased the Prophet and he said that it does 
not suit a son to hit his father 


Abdullah bin Obi, a hypocrite in Medina, used to repeatedly 
insult the Prophet. According to reports, many companions 
sought the Prophet’s permission to execute him; however, he 
always stopped them. His hypocrisy was so vitriol that once 
his own son sought permission to murder his father. The 
Prophet did not permit any such act. 


List 1 — People who insulted the Prophet but did not receive the 


death sentence 


Offender’s Name ° 


Kab Zohair 


“Seerah Ibn e 
Hisham” volume 4 
page 39,40 


Offender’s Name 


Abdullah bin Alzibera 


Wrote odes against the Prophet. Later converted to Islam 
and received the Prophet’s forgiveness; atoned for his 
offense by composing odes praising the Prophet; these 
odes have been proven to have inspired Muhammad bin 
Saeed who composed the famous “Qaseeda Burda Sha- 
reef”. 


“Seerah Ibn e 
Hisham” volume 4 
page 39,40 


Wrote odes against the Prophet. Later converted to Islam 
and received the Prophet's forgiveness; atoned for his 
offense by composing odes praising the Prophet. 


Wrote odes against the Prophet and was not executed; the 
Prophet prayed for him. 


Offender’s Name ; 


Hubira bin Abi Wahb 


“Seerah Ibn e 
Hisham” volume 4 
page 39,40 


Condemned the residents of Madinah for not exiling the 

A Prophet; reportedly said “You are providing provisions to 
Offender’s Name : the dog that would eventually kill you". Though the compan- 
Abdullah bin Obi 5 ions sought to kill him for this, the Prophet disallowed it. 


“Tafseer ibn Kasir” 
volume 4 page 370 


An ex-Muslim who moved from Madinah to Makkah; he 


@hendecaName created doubt over the authenticity of the Quran. Although 
the Prophet initially ordered his execution, the intercession 
Abdullah bin Ibi Serh : of Hazrat Usman led to Abdullah’s forgiveness. 


“Al-Sarim-ul-Maslo- 
ol” page 108 


Offense 


: Participated in the battle of Badr; was known for being 
: eloquent and outspoken against Islam and the Prophet; 
Sohail bin Amr although Hazrat Umar sought the Prophet's permission to 
kill him, he was not granted this permission. 


“Seera Halbiyyah 
volume 2 page 226 


This unnamed man questioned the integrity of the Prophet 
for not distributing the spoils of war justly and fairly among 
participants. 


Offender’s Name é 


Arab man 


“Seerah Ibn e 
Hisham” volume 4 
page 144 


List 2 - People who allegedly received the death sentence for blas- 
phemy but had actually received the death sentence for other crimes 


Offender’s Name : 


Incited infidels of Makkah to exterminate the Muslims. 
(Maulana Maududi agrees that death was the only appropri- 
ate punishment for him) 


Kab ibn Alshraf 


“Seerah Ibn e 
Hisham” volume 3 
page 318 


Head of the tribe of Banu Nuzair. He persuaded the tribes of 
Makkah to step up together and attack Madinah. After a 
siege failed, the Prophet ordered one of his companions to 
go and kill Abu Rafay because of the threat he posed. 


Offender’s Name 2 


Abu Rafay 


“Seerah Ibn e 
Hisham” volume 4 
page 234 


Sources describe a long list of offenses including apostasy, 


y ; murder and the revocation of pledge to stand by the Proph- 
Offender’s Name } He 


Ibn e Khatal 


“Ibn-Hajr Fathul 
Bari" volume 4 page 
61 


Blasphemed and incited violence; used their poetry to 
Offenders Name create disruption between the Ansar and the Muhajir. 


Asmabint e Marwan 
and Abu Afk 


"Seerah Ibn e 
Hisham” volume 6 
page 48 


s Injured two daughters of the Prophet during a journey to 
Offender’s Name ° Makkah. 


Huwaris bin Nugaiz 


“Seerah Ibn e 
Hisham” volume 5 
page 71 


Insulted the Prophet during the Khyber war and urged his 
} people to kill him. His execution was a wartime decision and 
Offender’s Name : is not to be taken as a general principle. 


Unnamed man 


Musannaf Abdul 
Razzaq 9704 


E08 International Blasphemy Laws 


Are there any blasphemy laws in other Muslim countries? 
Is there a death penalty for blasphemy in other Muslim countries? 


Blasphemy laws in other muslim countries 

Different variations of the blasphemy law exist across the Muslim world. It is worth providing a brief 
overview of blasphemy laws operational throughout the Muslim world. The list not only highlights 
the diversity in how the law is applied in different states, but it also draws attention to potential 
alternatives to the law as it presently exists in Pakistan. 


Note: in terms of whether the law relates to the Prophet Muhammad, we have made three categories: 


Relates indirectly to the Prophet Muhammad - his 
name is not explicitly mentioned but the law 
relates to prophets, or religious leaders. 


Does not relate to the Prophet Muhammad - there 
is no mention of religious leaders or prophets. 


Algeria 


Relates to the @ 
Prophet Muhammad 3 


Yes (Directly) 


Mandatory Death ; 
Penalty 


No 


Bahrain 


Relates to the 
Prophet Muhammad : 


Yes (Indirectly) 


Mandatory Death ; 
Penalty 


No 


Law 


Article 144 (ratified June 26, 2001): Whoever insults the 
Prophet Muhammad (peace and blessings be upon him), 
any of the other Prophets, or denigrates the practices or 
rituals of Islam, regardless of whether it is through writing, 
drawing, declaration, or any other means. 


Punishment 


Imprisonment 3 to 5 years, and a fine of 50,000 to 100,000 
Algerian Dinars, or any one of the two punishments 


Law 


Article 309: Any person who commits an offence by any 
method of expression against one of the recognized 
religious communities or ridicules the rituals thereof. 


Article 310: The punishment provided for in the preceding 
Article shall be inflicted upon any person who commits in 
public an insult against a symbol or a person that is glori- 
fied or considered sacred to members of a particular sect; 
(or) upon any person who imitates in public a religious 
ritual or ceremony with the intention of ridiculing it. 


Punishment 


Imprisonment one year or fine not exceeding BD 100. 


Law 


: Article 98 (f): Anyone who makes use of religion in propa- 
gating, either by words, in writing, or by any other means, 


Eovat extreme ideas for the purpose of inciting strife, ridiculing or 


a insulting a divine religion or religious community affiliated 
: with it, or damaging national unity. 
Relates to the 2 
Prophet Muhammad : 
: 


: Imprisonment for no less than 6 months, and no more than 
Mandatory Death 3 
Penalty : 


5 years — or by a fine of no less than 500 pounds, and no 
No 


more than 1000 pounds 


Article 372: 


Anyone who publicly abuses the beliefs of any religious 
lraq : community, or insults any of its rituals... 


Anyone who publicly insults a symbol or person who con- 
stitutes an object of sanctification, glorification, and respect 


Relates to the ea ‘ 
to a religious community. 


Prophet Muhammad : 


Yes (Indirectly) 


Punishment 
Mandatory Death Imprisonment not exceeding 3 years or by a fine not 
Penalty : exceeding 300 dinars 


No 


Jordon 


Relates to the 
Prophet Muhammad : 


Yes (Indirectly) 


Relates to the 


Prophet Muhammad 


No 


No 


Von GR Dah 
No : 


Law 


Article 273: Whoever summons the audacity to publicly 
speak out (lit. “extend his tongue”) against the heads of 
religion — the Prophets. 


Article 278: Anyone who: 


Publishes anything — whether it be printed, a manuscript, a 
picture, a drawing, or a symbol — that results in offending 
the religious feelings of people, or insult of religious belief. 


Utters in a public place — that can be heard by others by 
words or voice — something that would lead to the insult of 
religious feelings or belief of others. 


273: 
Imprisonment from 1 to 3 years. 
278: 


Imprisonment not exceeding 3 months — or by a fine not 
exceeding 20 dinars 


Law 


Article 111: Whoever broadcasts (i.e. communi- 
cates)...views including ridicule, contempt, or belittlement 
of religion or religious doctrine — whether it is to challenge 
beliefs, practices, rituals, or teachings. 


Article 112: There is no crime if this communication consti- 
tutes research of religion or religious doctrine, in discussion 
or for a scientific article or book, in a calm and balanced 
manner free of exciting words, and the good intention of the 
researcher is proven for scientific exchange only. 


é Punishment 


Imprisonment for a period of time not exceeding 1 year, and 
a fine not exceeding 1000 dinars, or either of these two 
punishments. 


Article 317: Every action, writing, and speech intended to 
produce religious sectarianism, racial strife, or incitement 
between communities and elements of the nation. 


Lebanon 


Article 318: The same penalties apply to anyone belonging 
Relates to the to an association established for any of the reasons outlined 


Prophet RAubeaninicd 5 in the previous article. 


No 


Imprisonment from 1 to 3 years, and a fine from 100 to 
800,000 pounds, as well as prevention to exercise the rights 
outlined in Article 65 (the right to vote, practice public 
service, or hold office). 


: Article 291 (Insult of the State Religion): Whoever publicly 
abuses the Islamic religion — that being the official religion 
of the State under the Libyan constitution — with verbal 


terms not befitting for the Divine Being, the Messenger, or 
the Prophets. 


Mandatory Death 3 
Penalty 


No 


Libya 


Relates to the 
Prophet Muhammad : 


Yes (Indirectly) 


Mandatory Death Shall be punished with imprisonment for a term not exceed- 
Penalty ing 2 years 


No 


Morocco 


Relates fo the 
Prophet Muhammad : 


No 


Law 


Law 1-02-207, 25th of Rajab 1423 (October 3, 2002): 
...whoever, (insults) His Royal Majesty, or the royal princes 
and princesses. 

.... whoever publishes a journal, or writing, that under- 
mines the Islamic religion, the monarchical regime, or the 
territorial integrity (of the state). 


Punishment 


Imprisonment from 3 to 5 years, and a fine from 10,000 to 


Mandatory Beata : 100,000 dirhams for each offense. 
Penalty : 


No 


Oman 


Relates fo the 
Prophet Muhammad : 


Yes (Indirectly) 


Mandatory Death : 
Penalty 


No 


Law 


Article 130: whoever promotes or instigates religious or 
doctrinal sectarianism, or induces feelings of hatred 
between the country’s citizens. 

Article 209: whoever: 

Publicly blasphemes against the glory of God, or the great 
Prophets. 


Targets, with public imagery or printing, divine religions and 
religious sanctities with contempt. 


Punishment 


130: Imprisonment for up to 10 years. 


290: Imprisonment from 10 days to 3 years — or by a fine 
from 5 to 500 riyals 


Qatar 


Relates to the 
Prophet Muhammad : 


Yes (Indirectly) 


Mandatory Death ; 
Penalty 


No 


Law 


Article 256: anyone who commits the following acts: 
Insulting or challenging the Supreme Being verbally or in 
writing, or with drawing or gesturing, or any other means. 
Abusing, distorting, or desecrating the Holy Koran. 
Offending the Islamic religion or one of its rituals. 
Insulting any of the divine religions protected by Islamic 
law. 

Insolence towards any of the Prophets verbally, or in 
writing, drawing, gesture, or any other means 

Sabotaging, breaking, damaging, or desecrating buildings, 
or their contents, if they are used for celebrating the rituals 
of any of the divine religions protected by Islamic law. 


Article 257: anyone who establishes, organizes, or runs an 
assembly, association, organization, or a branch thereof, 
with the aim of opposing or challenging the foundations and 
teachings underlying the Islamic religion. 

Or giving dawah (proselytization) to a religion other than 
Islam, or calling to other schools or ways of thought, con- 
cerning the preceding, or favoring or promoting it. 


Article 259: anyone who antagonizes, or casts doubt on the 
foundations or teachings underlying the Islamic religion, or 
proselytizes to another religion, or to other schools or ways 
of thought, favoring and promoting it. 


256: Imprisonment for a term not exceeding seven years 
257: Imprisonment for a term not exceeding 10 years. 
259: Imprisonment for a term not exceeding five years 


Saudi Arabia 


Yes (Directly) 


Penalty 


Law 


Saudi Arabia has no written penal code, and relies on inter- 
pretation of classical Islamic law. Punishment for blasphe- 
my varies according to the four Sunni madhabs — the 
Maliki and Hanbali schools view it as an offense distinct 
from, and more severe than apostasy. Death is mandatory, 


Relates to the : and repentance is not accepted. The Shafi'i madhab recog- 
Bracherkubanmad : nizes it as a separate offense, but accepts the repentance of 
P : blasphemers. The Hanafi madhab views blasphemy as 


synonymous with apostasy, and therefore, accepts the 
repentance of apostates. 


Mary Doc 


Yes 


Sudan 


Law 


Article 125: Whoever publicly insults or humiliates — in any 


: way — any of the religions, their rituals, their beliefs, their 
Relates to the : sanctities, seeking to raise contempt for them, and antago- 
Prophet Muhammad E nize their followers. 


No 


125: 


Mandatory Death : Imprisonment for a period not exceeding 6 months, ora 
Penalty : fine, or lashing not exceeding 40 strikes. 


Law 


Article 307: Every action, writing, and speech intended to 
produce religious sectarianism, racial strife, or incitement 
between communities and elements of the nation. 


Syria 


Article 308: The same penalties apply to anyone belonging 
Relates to the to an association established for any of the reasons outlined 


Prophet Munaninad 5 in the previous article. 


No 


Punishment 


Mandatory Death 
Penalty 


Imprisonment from 6 months to 2 years, and a fine from 
100 to 200 lira, as well as prevention to exercise the rights 
outlined in Article 65 (the right to vote, practice public 
service, or hold office). 


No 


Article 44: whoever...incites hatred between races, 

religions, or populations, and spreads ideas based on racial 
Relates to the discrimination or religious extremism. 

Prophet Muhammad E 


No 


2 months to 3 years imprisonment — and a fine from 1,000 


Mandatory Death 2 to 2,000 dinars 
Penalty 


No 


United Arab Emirates 


Relates fo the : 
Prophet Muhammad : 


No 


Law 


Article 312: whoever commits any of the following offenses: 
1. Abuse towards any of the rituals or practices of Islam. 

2. Insult of any of the divine, recognized religions. 

3. Condoning or encouraging sin, publicizing it, or acting in 
a way that tempts other to partake in it. 

4. A Muslim who knowingly eats pork. 

If any of these are committed publicly, the punishment is 
imprisonment for no less than one year, or a fine. 


Article 315: whoever insults the rituals and practices of 
other religions, when they are protected by the rulings of 
Islamic law. 


Article 319: Whoever resists or defames the foundations or 
teachings of the Islamic religion, or what is essentially 
known of its doctrines, or vilifies it, preaches to other than 
it, or calls to a doctrine or (school of) thought related to 
these things, and favors and promotes it, is punished with 
imprisonment for a period not exceeding 5 years. 


Mandatory Death : 
Penalty : 


No 


312 and 315: Imprisonment and a fine — or one of these 
two punishments. 


319: Imprisonment for a period not exceeding 5 years. 


Law 


: Article 194: whoever: 
3 1. Publicly broadcasts (i.e. communicates) views including 


ridicule and contempt of religion, in its beliefs, practices, or 
teachings. 

2. Whoever publicly incites contempt for people or commu- 
nities, thus disturbing public peace. 


Yemen 


Article 195: ...if the religion or doctrine that is the subject 
of ridicule, contempt, or belittlement is the Islamic religion. 


Article 196: It is not considered incitement if such broad- 
casts concern scientific research of religion or doctrine, in 
the form of lectures, or an article or book, in a scientific 


Relates to the manner that is calm, balanced, and free of exciting speech, 
Prophet Muhammad : and the intention of the author is confirmed as being 
¢ sincere, scientific criticism. 
Yes (Indirectly) ‘ 


194: Imprisonment not exceeding 3 years, and a fine 


s 195: Imprisonment not exceeding 5 years, or a fine 
Mandatory Death 


Penalty 


No 


Recommendations 


In light of our findings, we recommend the following legal and policy steps stemming from our 
research into the history, impact and misuse of Pakistan’s blasphemy laws. 


Substantive changes in the law: 


1. In line with the Hanafi ruling on the matter, 295-C should be amended to only apply to 
Muslim offenders. For offenses committed by non-Muslims, other sections of the PPC, 
such as 295-A, are already applicable. 


2. In line with the conditions laid out in various fatwas referenced in our report, all those 
accused of blasphemy related offences should be allowed a grace period to repent and be 
given pardon before or during trial. 


3. Because there is no ijma (consensus) on the matter, Section 295-C should be amended so 
that it is a non-hadd offense and its punishment is listed at tazir in the PPC. 


4. In line with the 1991 FSC judgement, malicious intent should be made an explicit part of 
Section 295-C as well as the other PPC sections relating to blasphemy in which the 
essential component of intent is missing: 295-B, 296, and 298-A. 


5. In line with the conditions laid out in various fatwas referenced in our report, only repeat 
belligerent offenders should be charged under sections 295-C and 298-A. 


6. In line with the purpose of protecting the sentiments of religious groups, blasphemy 
related offences of the PPC, 295-A, 295-C, 298, 298-A, should be limited to what is 
said/represented in the public sphere. 


Procedural changes in the law: 


1. Schedule II of the CrPC, 1898, should be amended to make all blasphemy related 
offences bailable, and ensure bail is only denied where there is substantial risk of flight, 
harm to others, or interference with the investigation that cannot be allayed by other 
means. 


2. Section 295A of PPC, 1860, should be removed from the list of scheduled offences under 
the Anti-Terrorism Act, 1997. 


3. Section 156-A of CrPC should be amended to include all blasphemy related offences, 
including in particular sections 295-B, 298-A, 298-B and 298-C of the PPC, with a view 
to decreasing prosecutions based on false and malicious complaints. 


4. Blasphemy cases should be tried by the District and Sessions Judge. 


5. Criminal cases should be registered where courts have concluded or there are reasonable 
grounds to believe that complainant and/or the witnesses in blasphemy cases have 
committed perjury. 


6. The effective implementation of section 156-A of CrPC should be ensured, which 
provides that for complaints under section 295-C, no officer below the rank of a 
Superintendent of Police shall investigate the complaint. 


7. Asa short-term, temporary measure, to combat misuse of the blasphemy laws, section 12 
196 of the CrPC should be amended to ensure no court can take cognizance of any 
blasphemy-related offence, particularly sections 295-B and 295-C of the PPC, without 
intervention from the provincial government. 


Policy Recommendations: 


1. Awareness campaigns and trainings of investigation officers, prosecutors, judges, and 
lawyers who deal with blasphemy related offences should be conducted. 


2. Asa matter of policy, trials for blasphemy related offences should be concluded on an 
urgent basis due to the current misuse of the law which causes the suffering of innocent 
citizens who are behind bars for years on end with no relief. 


3. A consultation committee should be formed that, with ulema from all across the Muslim 
world, that can review the jurisprudence on blasphemy within the Islamic traditions, with 
specific regard to the distinction between applicability on Muslim and non-Muslim 
citizens. 


4. Blasphemy laws of other Muslim countries should be taken into consideration while 
reviewing our own as they illustrate that the worldwide Muslim ummah does not punish 
blasphemy as harshly as Pakistan. 


5. The Marrakesh Declaration should be taken into consideration as a model for minority 
rights imbedded in an Islamic context and relevant to the considerations of Muslim 
societies. 
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Ml Appendix 
The Untold Story of Pakistan’s Blasphemy Law 


Introduction 


A few days ago, a video of erstwhile pop icon and widely heard Islamic evangelist, Junaid Jamshed 
went viral on the Internet, in which his remarks were perceived as blasphemy against the Prophet 
Muhammad (PBUH) and his wife, Ayesha (RA). 


By the time of the writing of this article, he has been charged under the Blasphemy Law (clause 
295-C of the Pakistan Penal Code). The clause reads: 


295-C - USE OF DEROGATORY REMARKS, ETC., IN RESPECT OF THE HOLY PROPHET: 


Whoever by words, either spoken or written, or by visible representation or by any imputation, 
innuendo, or insinuation, directly or indirectly, defiles the sacred name of the Holy Prophet 
Muhammad (peace be upon him) shall be punished with death, or imprisonment for life, and 
shall also be liable to fine. 


The law prescribes a fixed death penalty for all those who are found guilty. The option of life 
imprisonment was made defunct after a 1991 Federal Shariat Court judgement. 


Junaid Jamshed has already responded with a public repentance, re-affirmation of his faith anda 
ea for pardon. 


p 

Unfortunately, for Junaid Jamshed, the dominant religious narrative in the country holds that 
blasphemy is an unpardonable offence. 
$s 
N 


IMPLY PUT - YOU BLASPHEME, YOU DIE. 


o ifs, ands or buts about it. The credibility of this assertion is built on an apparently universal 
consensus (ijma) on the subject across all four Sunni schools of thought. By maintaining this front 
of scholarly consensus, the religious leadership disallows any concept of an alternative position. 


This idea of a unanimous scholarly endorsement of an unwaivable death penalty for blasphemy has 
been relentlessly repeated: in the Federal Sharia Court Judgment on the blasphemy law in the ‘90s, 
in the Parliament, in the popular print and oral narrative on television channels, and has seeped 
deeply into the consciousness of the Pakistani population. 


In the collective imagination of mainstream Pakistan, blasphemy is not a pardonable offense and 
anyone who believes otherwise is also committing blasphemy, and must similarly pay with their life. 


Junaid Jamshed’s plea for mercy has raised a question about whether or not a repentant blasphemer 
may indeed be pardoned. 


This is also not the first time the issue is coming under inspection. The question was asked centuries 
ago by Hanafi Jurists such as: 


ABU HANIFA IMAM SUFYAN IMAM ABU BAKAR ALA 
ATH-THAWRI AL-DIN KASANI 
Bada’'i as Sanai 
TAQI AL-DIN AL-SUBKI ABU YUSUF IMAM TAHAWI 
al-Sayf al-maslul ‘ala man Kitab al-Kharaj Mukhtasar al-Tahawi 


sabba al-Rasul 


and a vast number of other eminent Hanafi scholars. 
All were led to the question that Junaid Jamshed is currently plagued by: 
IS BLASPHEMY A PARDONABLE OFFENSE? 


The answer, it is clear, was a categorical yes. 


The stance that ‘blasphemers who ask for a pardon would be spared the death penalty has already 
been established by the founder of the Hanafi school of thought, Abu Hanifa. 


Within the Hanafi position, it simply does not go higher than Abu Hanifa, and it is the Hanafi school 
of thought that is foremost in significance, in terms of religio-legal debates in the Supreme Court, 
the Federal Sharia Court and the Council of Islamic Ideology. 


Moreover, a long line of students and followers of Abu Hanifa, legal heavyweights of their respective 
eras, further corroborated this position in many of their works. Centuries of Hanafi scholarship have 
maintained the same categorical answer to our original question: Yes, blasphemy is a pardonable 
offense. 


This is one of the prim rinciples of taqlid 
in traditional Islamic | hought 


How could this possibly have happened? How could such a clearly stated position, maintained for 
centuries, be so misinterpreted? 


In my pursuit of answers, | discovered that in the 15th century a Hanafi scholar, Al-Bazzazzi, 
misquoted the Hanafi position on pardon that had been established since the time of Abu Hanifa. 


It is important to note that he was not offering an alternative stance; he meant to describe the original 
position but erroneously ended up misrepresenting it entirely. It is baffling to consider how he could 


have strayed so far from the original position. 


Imam Ibn e Abidin, one of the most revered scholars in South Asia, chancing upon his erroneous 
depiction, was moved to write an impassioned critique of this divergent position - not only explaining 
Bazzazzi’s error as a ‘misreading of two important works’ (A/ Sarim-ul-Maslool ala Shatim-ur-Rasool 
by Ibn Taymiyyah and A/ Shifa by Qadi lyad), but also summarily dismissing the idea that blasphemy 
is unpardonable as “ridiculous”. 
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Excerpt from translated Urdu summary of Ibn Abidin’s Radd al-Muhtar ala al-Dur al-Mukhtar. 
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Excerpt from Ibn Abidin’s Radd al-Muhtar ala al-Dur al-Mukhtar in Arabic. 
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One of the most important scholarly figures in Islamic legal tradition, and one of the most revered 
figures in Deobandi madrassahs across Pakistan, Imam Ibn Abidin had the wisdom and foresight to 
warn that these competing narratives, if allowed to exist, would create undue confusion and chaos. 
He counseled the scholars to be meticulous in their research on the referencing of primary resources. 


Where Pakistan's Laws Came From 


Advocate Ismaeel Qureshi, the architect of the blasphemy law, apparently did not get the memo. 


In his best-selling book on blasphemy and his petition, Qureshi apparently built his case of an 
irrevocable death penalty, with no scope for pardon on the works of leading Hanafi authorities, and 
ironically, Imam Ibn Abidin himself. 


In an a case of history repeating itself, he followed in Al-Bazzazzi’s footsteps in erroneously subvert- 
ing the position of Imam Ibn Abidin. 


At one point, in Fatawa e Shami, Ibn Abidin takes Bazzazzi’s claim — ‘the punishment for blasphemy 
is death, it is unpardonable and anyone who disagrees is also guilty of blasphemy’ — dissects it and 
goes on to criticise it for the next six pages. 


Advocate Ismaeel Qureshi, grasping the first thing he saw, slaps Imam Ibn Abidin’s name on to the 
very position that Abidin so passionately refuted right after quoting the original problematic claim. 
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Excerpt showing Advocate Ismaeel Qureshi incorrectly attributed Bazzazzi's position to Ibn Abidin. 
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Advocate Ismaeel Qureshi incorrectly attributed Bazzazzi's position to Ibn Abidin. 


When | learnt of this, | approached Advocate Ismaeel Qureshi with the primary text and showed him 
the counter-evidence to his assertions. 


Qureshi acknowledged that mistakes had been made in the research upon which the judicial 
interpretation of Pakistan's blasphemy law now rests. The history and process of how the events 
transpired to produce the law in its current form therefore, reads like a series of unfortunate errors. 


The repercussions for those caught in the crossfire, are however, far more deadly than just ‘unfortunate’. 


Why does no credible source from the mainstream religious leadership then step forward and set the 
record straight? 


It seems to be of greater importance to withhold the facts of the case, as a more open dialogue may 
also incidentally amount to collusion with the secular position — surely, the worst of crimes. 


In the midst of all this chaos and misinformation, there is still hope for the likes of Asia Bibi and 
Junaid Jamshed. 


There is no need to change the letter of the blasphemy law for Junaid Jamshed and Asia Bibi to get 
their pardon. All that is required is to revisit the judicial interpretation, and rectify the erroneous 
conclusion of the Federal Sharia Court that was reached on the basis of dubious research. 


The blasphemy law, according to the Hanafi position, allows for pardon. 
That is all that Imam Ibn Abidin pointed out. 


Ml The Untold Story of Pakistan’s Blasphemy Law 


The fatwas that can change Pakistan's blasphemy narrative 


Pakistan's blasphemy law continues to sustain popularity and credence, with death being considered 
not only the most appropriate retribution for offenders, but the only one. This ideology is embraced 
most wholeheartedly when it comes to non-Muslims charged with blasphemy. 


In my previous article when | spoke of the authentic Hanafi position on the permissibility of pardon 
for all blasphemers (Muslims and non-Muslims), the overwhelming response supported such a 
pardon for the likes of Junaid Jamshed (a ‘fellow Muslim brother who had offended some by mistake’) 
but held that the same principle of pardon could not be extended to non-Muslim offenders such as 
Asia Bibi. 

This is largely reflective of the predominant public narrative on blasphemy. 


Those who dissent — who speak of pardon and of waiving the death penalty, particularly for non- 
Muslims — are seen to be speaking from borrowed western ideologies or from a faith deemed too 
weak to be seen as a credible authority for the public. This has made it convenient for citizens to 
largely ignore those who plead for clemency, reducing these voices to a small, ineffective and 
irrelevant force, at best. 


The Ahl-i-Hadith origin 
movement influenced (and lai 
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the Ahl-i-Hadith. 


Despite monolithic individual efforts of such stature, the most profound and relevant in terms of 
blasphemy, in my view, was Fath Al Mubeen Tanbeeh Al Wahabin (an explicit victory and a warning 
against the Wahabis). 


This contains a fatwa (see below) that clearly states that a non-Muslim blasphemer cannot be killed 
unless he/she is habitual in the offense. 


This last part is an important qualifier because it differentiates single acts of blasphemy from multiple 
and deliberate attempts, in fact from what is considered politically rebellious blasphemy. 
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The monumental fatwa endorsed by 450 scholars that showsthat killing is not permissible 
unless adat (habituality) and kasrat (high frequency) of offenses are established. 


The Ahl-e-Hadith, in challenging the Hanafi position on blasphemy presented a compilation of Ahadith 
which supposedly showed that blasphemous offenders (including non-Muslims) were in fact killed, 
and that therefore the Hanafi ruling was erroneous in this regard. 


In the rebuttal, the fatwa pointed to an important flaw in the Ah/e-Hadith argument - that the Ahadith 
thus presented all pertained to cases of repeat or habitual offenders. 


THERE IS NOT A SINGLE CASE WHERE A NON-MUSLIM WAS EVER KILLED FOR 
COMMITTING A SINGULAR OFFENSE OF BLASPHEMY. 


(Further, according to /mam Abu Hanifa, the death penalty is awarded in cases where it is categorised 
as siyasa (political) punishment, as opposed to sharia (divine) punishment, against elements openly 
rebelling against the Islamic state, using habitual blasphemy as a tool). 


This legal position was approved and signed by no less than 450 of the most prestigious names in the 
Hanafi ulema, not just from South Asia, but around the world. 


It is difficult to come up with a case study of a bigger systematic consensus (ijma) than this one. 
Hundreds of leading u/ema of their time from South Asia have declared that non-Muslims cannot be 
killed for a single offense for blasphemy and their pardon is acceptable unless it becomes a habitual 
and high frequency offense. 


But to really appreciate the magnitude of this ruling for a country like Pakistan, we must look to some 
of the key signatories of this stance — one of them being Ahmed Raza Khan Barelvi. 


that 


Incidentally, the co-founder of the other of the two Hanafi 
groups (Deoband), Mahmood Hassan Deobandi — also 
known as the Sheikh al Hind- is also a signatory on the above. 


Both the founders of Deoband and Barelvi have endorsed 
the position that a non-Muslim cannot be killed for a single 
offense of blasphemy and therefore must be pardoned. 


It is interesting to note that as per the Hanafi thought, we 
might be talking about no jail time/punishment for the first 
offense. 
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Barelvi and Deobandi thought. The Hanafi position clearly stating that first time offenders will only 
be warned, meaning that may not even be subjected to jail time. 


Quite apart from this fatwa, there is another key scholar of immediate relevance in the minds and 
hearts of the nation who has echoed the same position as these revered names. 


Wi 


Maulana Maududi is a household name across the country and is the founder of Jamaat-e-/s/ami, 
one of the main religio-political parties in Pakistan. 


Readers might be surprised to know that Maulana Maududi has also said that an act of blasphemy 
does not leave non-Muslims liable to capital punishment by the state. 
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The rights of dhimmi (non-Muslims) living in a Muslim state include protection of his life 
even in instances of blasphemy as per Maulana Maududi. 


All this nuanced handling of the issue is a far cry from the reality of its application today, where a 
single unfortunate, ill-informed, ill-judged alleged utterance can lead to a conviction under the law, 
and the death penalty. 
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This is especially crucial for those currently charged under the law, held in jail and fighting for their 
lives, as in the case of Asia bibi. 


She is not guilty of multiple offences of blasphemy. 
She has begged for pardon multiple times. 


According to the rulings of founder of Hanafi School, founder of Deoband thought, 
founder of Barelvi thought and the founder of Jamaat-e-/s/ami, Asia Bibi should be 
given a pardon. 


What punishment then, would our clergy, our Mumtaz Qadris, and our vigilante mobs, like to 
prescribe for their revered religious figures, the founders of their sects and 450 of the most presti- 
gious scholars in South Asia and around the world, for allowing pardon for non-Muslims? 


The voices of these scholars are key for the change in narrative around the blasphemy law, opening 
space for conversation and debate, in building tolerance, in honouring the real voices of those who 
have dedicated their lives to studying these positions. 


Most importantly, referencing these scholars ensures that no grave injustice occurs in the fair name 
of our Prophet (PBUH) — an act of devotion we sorelv need. 


| || 


The Untold Story of Pakistan’s Blasphemy Law 


This is a story of a group of religious and religio-political actors who completely changed their position 
on the blasphemy law for what they perceived to be the greater good of the society. 


It was not that long ago that the Pakistani u/ema were openly stating a position on the blasphemy law 
that said blasphemy does not mandate a fixed penalty, and is a pardonable offense. 


And then, something changed. 
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originally held to be true (no 
radical and populist stance. 


seer’s assassination acted as a catalyst for a rapid shift from what they 
only expounded by others but by their own selves) to a much more 


These figures of religious authority had uncovered a simple code: regardless of political or religious 
orientation, the nation will rally together in defence of the name of the Prophet (Peace Be Upon Him). 


Moreover, this law and the narrative surrounding it serve as a tool for the persecution of minorities. 
This claim is not hyperbole — it is grounded in fact. 


The story is best told through visuals. 
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‘ographic compares the extra judicial (vigilante) killings related to blasphemy and 
asphemy before and after the passing of the blasphemy law (295-C). 


It also shows the exponential increase in blasphemy cases over the past two decades. 


It is clear that either people have become a lot more blasphemous, or there is an inherent capacity 
— me ’ 5 tion. 
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Exponential rise in cases 2014 was an alarming year . Sources: CRSS, HRCP and 
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Comparison of Blasphemy Accusations 
from 1927-1986 and 1987-2014 


Before and after the introduction of the stricter blasphemy laws in 1987 
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Lenient versions of 
blasphemy laws were 
still present. 


blasphemy laws were 
introduced with the 
death pealty as the 
only punishment with 
no room for pardon. 


Data from 1990-2014 


Extra Judicial Killings Before & 
After the Law was Passed 


There are 2 cases of Extra Judicial fallings from 1946 to 1987 as compared to 
57 cases of Extra Judicial killings after the law was passed in 1987 till present 


2 killings before 
the new law 


Only two cases of 

Extra Judicial killings 
before the blasphemy 
laws were introduced. 


5/ killings after 
the new law 

The narrative behind and 
surrounding the law has 
resulted in an alarming 
increase in Extra Judicial 
killings 


Data from 1990-2014 


A more in-depth look at the minorities targeted under the law reveal what may well be specifically a 
method of institutionalised persecution against the Ahmadis. 


Institutionalised Persecution of Minorities 
702 cases registered against minorities 
52% of total cases registered against 4% of the population 


21 Hindus 


187 Ch 
494 Ahmadis 


The power of the law means that it becomes important for religo-political actors to attach their 
narrative to the law, because that is where political mileage lies. 


le of this Those who had previously 
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vated for requesting pardon and waiver of the 
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used, and shift in the locus of power, 

s of the public quickly changed their 
iller as a hero position in response to the 
and approved of the murder apparent public sentiment. 


The manner in which they have erased all mention of the possibility of pardon from their narrative 
and public declarations - endorsing even the polar opposite of what they have known to be true - 
makes for a fascinating case study of binary before and afters. It demonstrates all too clearly the 
hand of politics at work in the functioning of the ‘apolitical’ religious scholarship. 

A few cases in point: 


Mufti Muneeb ur Rehman 


Mufti Muneeb ur Rehman has been one of the most vocal supporters of the blasphemy law and has 
repeatedly categorised blasphemy as an unpardonable offense, with a fixed death penalty. 


He was instrumental in the exile of theologian Javed Ahmad Ghamidi from the country after their 
debate on blasphemy went public. 


Mufti Muneeb Before & After 
Salman Taseer’s Assasination 


BEFORE AFTER 
STN neS On a TV show, Ghamidi points out 
that traditional jurisprudence 
provides a provision for pardon. 
In response, Mufti Muneeb goes on 
a rhetoric of slander insisting that 
Ghamidi is falsifying the traditional 
ulema and that 
“THERE IS A CONSENSUS ON 
BLASPHEMY BEING UNPARDONABLE.” 


If Sharia allows pardon in blasphemy cases, who can deny it? 


It appears that Mufti Muneeb had a sudden case of amnesia during his debate with Ghamidi as he 
brushes away the idea in the strongest of terms. 


Mufti Muneeb ur Rehman has also gone on record in conferences declaring that Ghamidi’s insistence 
on pardon is a danger to the religious authority of the ulema. 


Looking at the same Mufti Muneeb in a meeting of the Council Islamic Ideology before the issue was 
politicised, it is clear that he knew of the provision of pardon in Hanafi jurisprudence. 


Note that at the time, while acknowledging the existence of pardon, he was personally reluctant to 
make the knowledge public for its ‘potential harm’. 


Now, of course, by hiding the truth, he has decided for the people what they should and should 
not know. 


Jamia Binoria 


Jamia Binoria in Karachi is a major madrassah and its head, Mufti Naeem, made regular media 
appearances defending the law and criticising Salman Taseer for requesting presidential pardon for 
Asia Bibi. However, we know that before the “event”, Jamia Binoria itself adopted a much more 
lenient stance. 


BEFORE AFTER 
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In contrast to the demand-driven about turns since Taseer's assassination, we can look to simpler 
times when the issue of pardon was raised in a relative political vacuum by looking to the stance of 
no less a personage than the Grand Mufti of Pakistan. 


Grand Mufti of Pakistan - Mufti Rafi Usmani 
Our Grand Mufti Rafi Usmani is perhaps the most authoritative fagih (Islamic Jurist) in Pakistan. 


In 2003, he actually gave a step-by-step procedure for obtaining pardon for blasphemy (in the 
Council of Islamic Ideology Annual Report, 2003-04, pg 135). 


This was in response to a query by the state on the acceptability of pardon for those charged under 
295-C. 


While these particular steps are for a Muslim (as per the case in question), he does acknowledge the 
provision of pardon as the Hanafi position for non-Muslims in the same article as well. 


Step by Step Procedure for Waiving the 
Death Penalty by Mufti Rafi Usmani 
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If the act of blasphemy is 
in print then all such 
material must be destroyed. 


The very fact that he gave the criteria for pardon means that he is giving a legal and procedural way 
forward for people like Dr Younus Shaikh and Asia Bibi. 


While the politicised religious forces were busy condoning and celebrating the assassination of 
Taseer for requesting pardon for Asia Bibi, buried in the archives of the Cll annual reports, our own 
Grand Mufti had provided procedural recommendation for pardon years ago. 


The Bench of the Ulema in the Federal Shariat Court Judgment 1991 


As noted in the previous article, Ismaeel Qureshi — the architect of the law — filed a petition in the 
Federal Shariat Court to declare blasphemy a /udd (divinely ordained and fixed) offense without 
provision for pardon. The court looked towards a bench of seven u/ema on the question of pardon. 


Four out of 7 ulema categorically stated that blasphemy was a pardonable offense (i.e. the death 
penalty is not fixed). 


The court ignored the majority vote of the bench and went ahead to formulate a legal interpretation 
that espoused the opposite, making it a hudd offense. 


One cannot help but question the judgment, especially when we consider the following: 


The story of Nawaz Sharif and his father 
After the dubious judgment by the FSC in 1991, a petition was filed challenging the decision. 


As discussed in my first article, my research partner and | interviewed Ismaeel Qureshi. 


Ismaeel Qureshi made a phone call to Muhammad Sharif, the father of Nawaz Sharif, and told him 
that someone was trying to challenge the FSC judgment. ‘You are an aashiq-i-rasoo/ and you cannot 
let this happen during your son’s government,’ said Qureshi. 


In response, Muhammad Sharif called his son, the Prime Minister of the country, and instructed him 
to get the petition withdrawn. 
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the separation of institutions in 
democracy, Nawaz made a 
phone call to the courts and 
got the petition thrown out. 


Why? Because he said so. 


The nonchalance with which 
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forces hiding the truth 
on pardon? 


My first article documented the 
original authentic Hanafi - 
position on the penalty for Nawaz Sharif in the acknowledgement section of Ismaeel Qureshi’s book 
blasphemy ie. itis not a hudd Namoos-i-Rasool aur Qanoon-i-Tauheen-i-Risalat. 

offense, there is no death 

penalty for repentant Muslim 

offenders, no death penalty for non-Muslims and there is a provision of pardon in all cases. 


Why then, do the religious forces deny or hide this? My research partner and | went on a mission to 
find the answer to this question. 


We met Fareed Paracha of Jamaat-i-Islami, as well as the president of Tanzeem-i-Islami, Hafiz Akif 
Saeed (son of Dr Israr Ahmed). 


After presenting our evidence of the factual inaccuracies from which the current narrative draws its 
strength, we asked for their opinion. We got the same answer — that it is a matter of mas/ihat (public 
good). It is not in the best interest of the public that information like this be openly disseminated. 


According to them, revealing this will help the mission of the ‘secular agenda’ in the country. 


On a visit to the Jamia Madania, the chief mufti agreed with all of our research but refused to make 
it official by giving us a fatwa on the issue of pardon. 


In fact, both our primary and secondary research shows that the instrument of masiihat is used 
consistently to misrepresent the classical Hanafi Jurists on the matter. 


The idea being promoted is that Islam is in a fragile state and under attack, both externally from 
the West, and internally through growing secular voices. Thus, reverting to the authentic Hanafi 
position, which resonates with the ‘secular’ demand for clemency and lenience in blasphemy, is 
tantamount to collusion with this ‘repugnant’ force. 


The mission then becomes to claim and retain ownership of this religio-political power play, even 
if it is at the expense of intellectual integrity and human lives. 


IThe Untold Story of Pakistan’s Blasphemy Law 


In the Hanafi school of thought, there is unanimous prohibition on the killing of non-Muslims for blasphemy- Reuters 


This is the fourth article in a five-part series on the untold story of Pakistan’s blasphemy law. It is 
recommended that the previous parts be read in order to understand the context of this article. 


At the beginning of this year, when this series began, Junaid Jamshed had been charged with 
blasphemy. 


Judging from comments across social media and forums, a significant proportion of the online 
population reacted with a mood of forgiveness. 


Some commentators said he was deserving of sympathy and forgiveness because, even though he 
was accused of blasphemy, he had apologised and was a Muslim. Indeed my first article went to 
great lengths to establish the acceptability in Islam for pardon of actual blasphemers. 


When this same charge is levelled at a non-Muslim, however, the reaction is extremely negative, and 
often violent. 


Such a reaction is contradictory to the Hanafi jurists who have commented on the issue throughout 
the past 1200 years. Those jurists represent the stance of the Hanafi school of thought, which is one 
of the four schools of thought in Sunni Islamic Jurisprudence and the one with the largest following 
in the world, as well as the predominant theological orientation to which an overwhelming majority 
of Pakistani Sunnis subscribe. 


Contrary to popular sentiment and belief, the position on Muslim blasphemers is actually stricter 
and more severe than on non-Muslims. In fact, throughout the Hanafi tradition, blasphemy by 
non-Muslims is recognised merely as an extension of their disbelief. 


THE FOUNDER OF THE HANAFI SCHOOL, ABU HANIFA NOTES: 


Ifa dhimmi (non-Muslim) insults the Holy Prophet, he will not be killed as punishment. A non- 
Muslim is not killed for his kufr (denying the Prophet) or shirk (polytheistic beliefs). Kufr/Shirk 
are bigger sins then sabb e rasool. - (Therefore non-Muslims will not be killed for sabb e rasool.)’ 
[AI Saif al Maslool] 


FURTHER, ABU AL-HUSAYN AHMAD AL-QUDURI SAYS: 
‘Non-Muslims insult Allah and say that He has a son and the Zoroastrians say He has an 


“opposite.” This does not break their covenant of security, therefore the same applies to insult 
of the prophet PBUH.’ /A/-Tajrid] 


ALI IBN ABI BAKR AL-MARGHINANI IN AL HIDAYA (WHICH IS TAUGHT 
ALL OVER PAKISTAN IN HANAFI SEMINARIES) STATES: 


‘Insulting the prophet is kufr/disbelief. Since the non-Muslims are not killed for their disbelief, 
they will not be killed for any addition in their disbelief.’ [A/-Hidaya] 


IN FACT, TAHAWI GOES ON TO PRESCRIBE A VERBAL WARNING 


AS AN APPROPRIATE PUNISHMENT FOR AN OFFENDING NON-MUSLIM: 


‘Ifa non-Muslim commits blasphemy, he will be given a verbal warning. If he repeats the offense, 
he will be punished but not killed.’ /Mukhtasar al Tahawi] 


One may be tempted to think that in citing these sources, | am cherry-picking i.e. selectively 
choosing ones that support this stance. But, in fact, this is not the intent or method of research. 


In the Hanafi Jurisprudence is a compiled list of every Hanafi jurisprudence text of significance that 
has discussed non-Muslim blasphemy. 


Even the briefest perusal of this list will show that there is a unanimous prohibition on the killing 
of non-Muslims for the offense of blasphemy. The only exception noted is in the case of habitual 
offense committed as treason, and therefore liable — at the discretion of the ruler — to any 
punishment up to and including the death penalty. 


It is ironic, then, that people believe that to not kill a non-Muslim blasphemer — and even to 
advocate for his/her life — is tantamount to blasphemy itself. 


PAKISTAN’S VERSION 
SEAN ERRAINE OF HANAFI NARRATIVE 


There is a consensus in Hanafi tradition that There is a consensus in Hanafi tradition that 
non- muslim blasphemers will not be killed non- muslim blasphemers will be killed 


How is it, then, that today’s Hanafis (including devout Barelvis and Deobands) differ so radically 
from the position established by the most revered personages of their tradition? 


In my first article, | established that Pakistan’s blasphemy law and the discourse surrounding it 
re-imagined the offense of blasphemy, claiming that there was an ijma (consensus of scholars) that 
blasphemy carries a hudd (divinely ordained) punishment of death, with no possibility of pardon. 


My first article established that on all three points (ijma, hudd and the impossibility of pardon), this 
narrative was wrong, and based on a completely erroneous reading of Imam Abu Hanifa’s position 
on blasphemy by the 14th century scholar, al-Bazzazi. This misattribution was subsequently used 
by Ismaeel Qureshi in framing Pakistan’s blasphemy law. 


Yet, even in al-Bazzazi’s incorrect reading of Abu Hanifa, he was still only talking about the death 
penalty with respect to Muslim blasphemers. 


This means that the origin of the current narrative against non-Muslim blasphemers rests on 
uncertain foundations. 


In framing Pakistan’s blasphemy law, Advocate Ismail Qureshi made two grave errors: 


1- As we have already discussed in previous articles, he referred to the erroneous stance 
put forth by al-Bazzazi prescribing a fixed death penalty for Muslim offenders (and 
misattributed it to another jurist). 


2- In order to indiscriminately apply the jurisprudence to Muslims and non-Muslims, 
Ismaeel Qureshi takes the quote and replaces the word Muslim with “Kafir” so that the 
death penalty can be applied to non-Muslims as well. 


The original quote built off the misreading: 


“A Muslim blasphemer of the prophet PBUH will be killed under hudd and his pardon won’t 
be acceptable.” — (/bn Abidin, Kitab al Jihad, Bab al Murtad) 


Which Ismail Qureshi changed to: 


“A kafir blasphemer of the prophet PBUH will be killed under hudd and his pardon won’t be 
acceptable.” — (Ibn Abidin, Kitab al Jihad, Bab al Murtad) 


Actual Quote of Bazzazi’s misreading Manufactured Quote of Bazzazi’s misreading 
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In summary, Ismaeel Qureshi not only picks an established erroneous stance, but also goes on to 
misattribute it to a much greater and renowned scholar (Ibn Abidin), and finally extends this false 
position to non-Muslim offenders as well. 


The result: An erroneous extension of an already false prescription (fixed death penalty) for 
Muslims, to non-Muslim offenders as well. 


As a result of this, various distinct groups are now subjected to the same treatment under the 
blasphemy law. 


The sordid history of the blasphemy law includes other attempts at establishing the strictest 
possible penalty (death) for non-Muslims by quoting sources meant only for Muslims. 


In 1987, when the law was first passed, references were made, in the parliament, to Fatawa-e-Alami- 
giriyah (the most consulted resource for fatwas in South Asia) to establish a consensus on blasphe- 
my being a capital offence for Muslims and non-Muslims, when the text explicitly states a guarantee 
of the protection of the life and property of non-Muslim offenders by the state. 


Scanned excerpt from Fatawa-e-Alamgiriyyah: 
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Excerpt from Arabic version of Fatawa-e-Alamgiriyya 
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Further in 1991, the Federal Shariat Court, in a judgement applying to both Muslims and non-Mus- 
lims, cited Abu Bakr al-Jassas al-Razi’s position of a death penalty for blasphemers, while ignoring 
the same author's prohibition on killing non-Muslim blasphemers. 


[png ache ail ‘he Np Neg Ee! Jal >] > ead 
Vy C3 SA foal ye HS oye IS 329) sar gl UE 
Se m1 


English Translation: 


‘Whoever insults the Prophet, non-Muslims will not be given a death punishment.' 


It is unclear whether this was a deliberate or incidental oversight. But, even today, indications of a 
distorted understanding of the issue are abundant. The narrative is perpetuated by a variety of 
similar instances of erroneous and at times, fabricated sources. 


Take, for instance, a fatwa on the treatment of blasphemers (both Muslims and non-Muslims) pub- 


lished by Jamia Uloom e Islamia, Binori Town (one of the largest Hanafi seminaries in Pakistan). 
Here is the original text of the fatwa, which is citing Al Sarim al Maslool: 
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English Translation: 


“There is a general consensus amongst scholars that he who insults the Prophet PBUH will be 
killed as *hudd. This has been endorsed by Imam Malik, Imam Laith, Imam Ahmad, Imam 
Ishaq and Imam Shafi has the same position ...... and Abu Bakr Farsi quotes Imam Shafi on 
the general consensus of Muslims on death penalty to blasphemers.”* 


At first glance, it seems that the use of ellipses “...” is merely to save space and exclude irrelevant 
information. However, upon locating the cited source with the complete sentence, we find that the 
ellipses had been used to omit one of the most significant aspects of the ruling. 


Here is the complete text from which the fatwa is ostensibly quoting: 


MAME Cua g SSRN aban g ghee alll tac cll) Gis Cee il abel Jal alge geal! 2 Ait cn! ule 
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English Translation: 


“There is a general consensus amongst scholars that he who insults the Prophet PBUH will be 
killed. This has been endorsed by Imam Malik, Imam Laith, Imam Ahmad, Imam Ishaq and 
Imam Shafi has the same position. However, Abu Hanifa differs and states that a non-Muslim 
will not be killed for blasphemy. Shirk is a greater sin (and we do not kill him for that). Abu 
Bakr Farsi quotes Imam Shafi on the general consensus of Muslim. 
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English Translation 


“Abu Hanifa differs and states that a non-Muslim will not be killed for blasphemy. Shirk is a 
greater sin (and we do not kill him for that).” 


It is surprising that the Binori Town scholars chose to omit a reference that prohibits the killing of a 
non-Muslim blasphemer, especially when one considers that the omitted source is none other than 
the very founder of their own madhab (religious tradition), Imam Abu Hanifa. 


In formulating a fat 
rist is bou 
to the ruling 


rool, and over here 


Clearly, the internal biases and 
‘otherising’ perspectives of 
the Ulema are interfering in 
their intellectual integrity 

in responding to issues 

of blasphemy. 


Indeed, scholars throughout the Hanafi tradition who adhered to strict codes of integrity, have 
acknowledged a natural bias to prescribe the strictest possible punishment for the offense of 
blasphemy, and have admitted that it even feels like a matter of honour to do so, but have 
cautioned against giving in to such biases. 


Ashraf Ali Thanawi, arguably the most popular 20th century jurist from South Asia remarks: 


A feeling of dishonour ( ‘bey-gharati’) is natural when | think of Hanafi tradition on non-Muslim 
blasphemers i.e. they will not be killed for it. Then God puts in my heart the thought that Abu 
Hanifa (who prohibited the death penalty for non-Muslim offenders) has more honour/ghairat 
than us. [Malfoozat e Hakeem ul Ummat, Vol. 26] 


Similarly, Qasim Ibn Qu#lubugha warned jurists against letting emotions dictate the law: 


“Although our hearts tilt towards a strict punishment to the non-Muslim blasphemers, we must 
not pay heed to it.” (/bn Abidin, Tanbih al-wulat wa’l hukkam ‘ala Ahkam Shatimi Khar al-anami 
aw ahadi ashabihi'l kiram) 


With the latest Supreme Court judgement, it appears that our institutions have realised the need to 
reexamine our own biases in the indiscriminate and heavy handed application of a death penalty 
to a population it was perhaps not meant for. 


In light of all the research and resources that are now available, and observable mistakes made 
over the past three decades, perhaps it is time that we start learning from history and set the 
record straight. 
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Now I will put the question. The question is: 


“That the Bill further to amend the Houses of Parliament 
and Provincial Assemblies (Elections) Order, 1977, 
[The Houses of Parliament and Provincial Assemblies 
(Elections) (Amendment) Bill, 1986], as reported by 
the Standing Committee, be passed.” 


The motion was adopted. 


Mr. Speaker: Mr. Mir Nawaz Khan Marwat. 


THE CRIMINAL LAW (AMENDMENT) BILL, 1986 


The Minister of State for Justice and Parliamentary Affairs 
(Mr. Mir Nawaz Khan Marwat): Sir, I beg to introduce a Bill further 
to amend the Pakistan Penal Code and the Code of Criminal Proce- 
dure, 1898, [The Criminal Law (Amendment) Bill, 1986]. 


Mr. Speaker : The Bill has been introduced. 
Mir Nawaz Khan Marwat. 


Mr. Mir Nawaz Khan Marwat: Sir, before I move the second 
motion, | would like to see the mood of the House whether the 
House will continue, because this will be pertaining to the dispensa- 
tion of the requirements of rule 91 and thereafter the subsequent 
one. 


Mr. Speaker: You put the motion first then the House will 
decide itself. 
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Mr. Mir Nawaz Khan Marwat: All right, Sir. I beg to move: 
“That the requirements of rule 91 of the Rules of Proce- 
dure and Conduct of Business in the National Assembly, - 
1973, in regard to the Bill further to amend the Pakistan a 
Penal Code and the Code of Criminal Procedure, 1898 


[The Cirminal Law (Amendment) Bill, 1986], be dis- 
pensed with.”’ 


Mr. Speaker: Motion moved : 


“That the requirements of rule ¥1 of the rules of Proce- 
dure and Conduct of Business in the National Assembly, 


1973, in regard to the Bill further to amend the Pakistan 
Penal Code and the Code of Criminal Procedure, 1898 


[The Criminal Law (Amendment) Bill, 1986], be dis- 
pensed with.” 


Anybody to oppose? 2 
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The question is: 


“That the requirements of rule 91 of the Rules of Proce- 
dure and Conduct of Business in the National Assembly, 
1973, in regard to the Bill further to amend the Pakistan 
Penal Code and the Code of Criminal Procedure, 1898 
[The Criminal Law (Amendment) Bill, 1986], be dis- 
pensed with.” 


The motion was adopted. 
Mr. Speaker: Honourable Minister of State for Justice. 
Mr. Mir Nawaz Khan Marwat: Sir, I beg to move: 
“That the requirements of sub-rule (2) of rule 92 of the 

Rules of Procedure and Conduct of Business in the 
National Assembly, 1973, in regard to the Bill further 
to amend the Pakistan Penal Code and the Code of 
Criminal Procedure, 1898 [The Criminal Law (Amend- 
ment) Bill, 1986] , be dispensed with.” 

Mr. Speaker: The question is: 


“That the requirements of sub-rule (2) of rule 92 of the 
Rules of Procedure and Conduct of Business in the 
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National Assembly, 1973, in regard to the Bill further 
to amend the Pakistan Penal Code and the Code of 
Criminal Procedure, 1898 [The Criminal Law (Amend- 
ment) Bill, 1986], be dispensed with.”” 


The motion was adopted. 
Mr. Speaker: Honourable Minister of State for Justice. 
Mr. Mir Nawaz Khan Marwat: Sir, I beg to move: 


“That the Bill further to amend the Pakistan Penal Code 
and the Code of Criminal Procedure, 1898 [The Criminal 
Law (Amendment) Bill, 1986], be taken into considera- 
tion at once.” 


Mr. Speaker: Motion moved : 


“That the Bill further to amend the Pakistan Penal Code 
and the Code of Criminal Procedure, 1898 [The Criminal 
Law (Amendment) Bill, 1986], be taken into considera- 
tion at once.” 


Honourable Minister of State for Justice. 


Mr. Mir Nawaz Khan Marwat: As correctly pointed out by 
the honourable members of this august House, Mr. Liagqat Baluch 
and Maulana Gohar Rehman, it is correct that we had a meeting and 
wanted that this Bill pertaining to the Holy Prophet of Islam (peace 
be upon him) should be in a way that it should be acceptable to 
every Muslim and it should meet the ends of justice; as the person 
who passes any derogatory remarks pertaining to the Holy Prophet, 
defiles the holy name of the Holy Prophet, he should be dealt with 
in a way, in a manner that he is calpable of, because no person can 
be tolerated in Pakistan the base of which is Islam and which the 
Quaid-e-Azam, the Father of the Nation, had corréctly stated that 
there will be an era of Islam and the future law of the country would 
be based on Quran and Sunnah. 


Sir, the Holy Prophet is not only the Prophet of Pakistan 
but he is the Holy Prophet of Islam and the last of all the Prophets 


Ni] 
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of God. No Prophet after the Holy Prophet Muhammad (peace be 
upon him) has to come. So, in the law, it was pointed out that there 
was no such appropriate section to meet the ends of justice pertain- 
ing to this offence. Thus this Bill was introduced and subsequently 
a meeting was held in which the Ulema from different schools of 
thought in this august House and myself participated. In the Bill, we 
have proposed that the sentence would be imprisonment for life and 
fine, I mean, both. It is not ‘or’. It was mutually agreed upon in the 
light of religion, the Quran, the Sunnah and the Shariah, and it was 
the mutual agreement of all of us that there will be an amendment 
in the. Bill and and I introduce it, with your permission, Sir, here, 
which will satisfy every Muslim of this country, because we cannot 
tolerate anyone who passes any remarks against the Holy Prophet 
and he is not strongly dealt with. 


Sir, the amendment would be to clause 2, the new section... 


Mr. Speaker: Minister of State, before you proceed any 
further, we have not received a copy of the amendment. 


Mr. Mir Nawaz Khan Marwat: The amendment can be pro- 
posed orally also. 


Mr. Speaker: It cannot be proposed orally. I have to repeat 
it and, unless I have it, I cannot repeat it. All right, you read it and 
then I will read. 


Mr. Mir Nawaz Khan Marwat: Only a word is to be substi- 
tuted, a word or two in one place and a word or two in another 
place. The Deputy Secretary can write that down. In cluase 2, where 
section 295-C concludes, the words are “punished with imprison- 
ment for life, and shall also be liable to fine.’ Here, after “punished 
with”, I would add the word ‘‘death’”, then comma, then “or impri- 
sonment for life, and shall also be liable to fine.” 


Here, Sir, as in the murder case under 302 PPC, the punish- 
ment provided for the offence . . . 


Mr. Speaker: If you permit me, I will have to move this 
amendment. I need a copy of the amendment. 
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Mr. Mir Nawaz Khan Marwat: I will write it down in the Bill 
myself. 


Mr. Speaker: Please continue. We can move it when we dis- 
cuss this clause by clause. 


Mr. Mir Nawaz Khan Marwat: So, the amendment is that he 
“shall be punished with death, or imprisonment for life, and shall 
also be liable to fine.” 


Then again, Sir, there is an amendment in clause 3. In section 
295-C, in column 7, for “imprisonment for life’’ there will be “death, 
or imprisonment for life, and fine.”’ Similarly, Sir, in column 8, 
where the “Court of Session” is written and below is given “Ditto”, 
it will be “Court of Session which will ve presided over by a Muslim.” 


This is the entire amendment, Sir. 
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I beg to make an amendment to the Bill in question that, in 


case the complainant fails to prove the charges, he should be given 
the same punishment. 
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Mr. Speaker ; Let me be the judge of that. 
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I have given the floor to honourable Minister. 
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“with imprisonment for life, and shall also be liable to fine.” 


- comma a L “death” < Cut “sbpaslagt bere IrL 
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“Whoever commit, murder shall be punished with death, 
or imprisonment for life. and shall also be liable to 
fine.” 
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“triable by Court of Session which shall be presided over 
by a Muslim.” 
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The question is: 


“That in clause 2 of the Bill, between the words “with” 
and “imprisonment for life,” the word and comma 
“death, or” be added.” 


The motion was adopted. 
Mr. Speaker; Now I will put the clause. The question is: 
“That clause 2, as amended, do form part of the Bill.” 
The motion was adopted. 

Mr. Speaker: I will now move the amendment in clause 3. 
“Against “295c”, in column 7, the words and comma “death, or’ 
be added ahead of “imprisonment for life, and fine”; and, in column 
8, after “Court of Session” the words ‘“‘which shall be presided over 
by a Muslim” be added.” 

The motion was adopted. 
Mr. Speaker: Now I will put the clause. The question is: 
“That clause 3, as amended, do form part of the Bill.” 


The motion was adopted. 


Mr. Speaker: Now we come to clause 1, preamble and short 
title. The question is : 


“That clause 1, preamble and short title do form part of 
the Bill.” 


The motion was adopted. 


Mr. Speaker: Honourable Minister of State for Justice and 
Parliamentary Affairs. 
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Muslim then his punishment is death and there is no 
difference of the opinion among the Muslims about this 
matter in my knowledge.” (Assarimul Maslul, page 4). rde 


28. Qazi Ayaz writes, “Ummah is unanimous on the “he 
point that the Punishment of a Muslim who abuses the 
Holy Prophet # or degrades him is death. (Al-Shifa, 
VolL.IL, page 211). 


Qazi Ayaz further writes, “Every one who abuses 
Holy Prophet #¥, points out any defect in him, his lineage, 
his religion or in any of his qualities, or makes allusion rde 
with him or resembles him with another thing as his insult, “he 
disrespect, degradation, disregard or his defect, he is 
contemner and he will be killed, and there is consensus of 
the ulema and Jurists on this point from the period of 
Sahaba till this time. (Al-Shifa By Qazi Ayaz, Vol.II, page 


214). 
Ut 
& iv 
* . 
é “It has been related on the authority of Abdullah Ibn Pa] 
Abbas that Prophet 2 said, “Kill the person who ob 
ole changes his religion (Islam).” (Bukhari, Vol.II, page 
123). 
Ai 30. It has been related by Qazi Ayaz that Haroonur 


a 
se Rashid asked Imam Malik about the punishment of the a 
ae contemner of the Prophet and told him that some Jurists of 
3 Traq had suggested the punishment of whipping him ay 
fegriy stripes. Imam Malik became furious on that and said, ”O ey 
Amir ul Muainin! how the Ummah has the right to exist 
L when her Prophet is abused. So kill the person who abuses = 
the Prophet and whip stripes to one who abuses the 
companions of the Prophet.” (Al-Shifa, Vol.II, page 215). io 


31. Ibn Taimiyyah, while relating the opinions of the 
Jurists in this connection, writes, “Abu Bakar Farsi Shafie 
corm has related that there is consensus of opinion among the 


I would like to clarify for és record. 
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Mr. Speaker: Now I will put the question to the House all 
over again. The question is: 


“That the Bill further to amend the Pakistan Penal Code 
and the Code of Criminal Procedure, 1898 [The 
Criminal Law (Amendment) Bill, 1986], be passed.” 


The motion was adopted. 
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Mr. Speaker: Please let me continue I think we should give 
an opportunity to the Minorities ayeu 
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Mr. Speaker: Now I will read the o.der of the President : 

“tn exercise of the powers conferred by clause (1) of 
Article 54 of the Constitution of camic Republic 
of Pakistan, I hereby proror . svdtional Assembly 
on the conclusion of its sitting Ui the 9th of July, 1986- 


Sp/- 
C_.4eraL MOHAMM/S & 'A-UL-HAQ, 
Pres: ~ Pakistan.” 


The Assem bly is accordingly prorc_ 


PCPPI-2078(87)NA—1-8-1987—400. 


Shariat Petition Nos Oi of 1987 


Muhammad Ismail \ureshy Senior advocate, 
Supreme Court of Pakistan ané Convenor World 
Association of Muslim Jurists {Pakistan Zone} 


4-Mozangs Lahores 


Petitioner 
Versus 
i. Pakistan through Secretary, Law & Parligmeatary 
affqire; 


Government of Pakistan, Islamabads 


2.2 The President, Islamic Kepublic of Pakistan, ~ 


Telamabdade 


Petition: Under article 303-D of Telamic Republic 
ef Pakistan 1973 to declare Section 
295. of Pakistan Penal Code in respect 
of Contempt of the Holy Prophet as 


repugnant to Quran an¢ Sunnah 6o far as 


it relates to ; punishment of life 
AVTESTED 5 
MILE imprisonment, 
2249/0 b 
Qupetlatensens 
Yederal Sharist Gee — 


le The petitioner being a Muslim citizen 

of Pakistan and convener of Worié association of 
Muslim Jurists Pakistan Zone invokes the jurisdiction 
of this Honourable Court under article 203.D 

of the Constitution of Islamic Republic of Pakistan 
hereinafter referred to as "the Constitution” with 
request to examine the provision of Newly added 
Section 295-C of Pakistan Penal Code, passed by Majlis. 
~e-Shoora (Parliament) hereinafter referred to as 
Section 2986 which is reproduced as under: 


"Section 295C. Use of der-ogatory remarke etce 
in respect of the Holy Prophet.—Whoever 
by words, either spoken or written, or by 
visible representation, or by any imputation, 
Annuendo, or insinuation,directly or indirectly, 
defiles the sacred name of the Holy Prophet 
buhammad (peace be upon him} shall be punished 
with death, or imprisonment for life and shail 
aiso be liable to fine". 


ae That alternate punishment of life 
Imprisonment provided in Section 295-C is repugant to 
the injunctions of Islam as laid down in the Holy 


Quran ané Sunnah of the Holy Prophet (S4aWS) inter alia 


avtB: Tsw, 


AS 19/ 2a b 
adent 
‘Shariat Cont! 


Tatamabow 


on tne 


Ca)e 


(4d). 


(434). 


ATYESTED 


) Shariat Geav! 
falomahed 


W Se 


following 


That any disrespect or use of derogatory 


remarks etc. in respect of the Holy Prophet 


(SakS) comes within the perview of Haddad, which 


means punishment ordained by the Holy Quran 


or Sunnah according to the definition of 


budood Ordinances 


That so far as the Capital punishment of 


death is provided in Section 295-C, it is 


pefectly in accordance with the punishment 


prescribed by the Holy yuran and Sunnah namely 


the ‘Had’ but the alternative punishment 


of imprisonment for life for the same offence 


by using the word 'or' in didjunctive sense 


-in the Section is inconsistent with the 


prescribed punishment of Hatde 
That according to Section 295.C, a Judge or 
Qazi has the powere to commute or reduce the 


sentence of death to that of life imprisoameat 


-4- 

which is against the punishment of Had as no 
person, body, Parliament or the whole Muslim 
Ummah can increase or decrease, amend or alter the 
Hads Bven the Holy Prophet (SAWS) who is Shareh 
ret), the law Giver declineé to change tbe 
punishment of Hadd for @ lady of Quraish in a 
tueft case in order to avoid interference in the 
matter of Huddoodullab and declared that he would 
have inflicted the same punishment of Hadd 
to his own daughter Fatima (who was dearest to 
Aim) had she committed that offence (Bacyclopaedia 
of Seergh VoleI Page 94). This doctrine has further 
been enunciated in Fathul Jadeer Vol.V Page 112, 
113, a1 ahkam 4] Sultania Page 192, 195 and Al. 
Tasarial Jinai al-Islami Volel Page 79 

(iv)eThat this is well settled law that disrespect 
ty the Holy Prophet {SAaS} comes within the perview 
of Had punishment of death as ordained in the 
Holy Quran, Sunnah, and according toe Ijma and 


consensus of Juristic Opinion. 


dv)e Quranic :Injunctionss 

a) In verse 13 of Surah VIII, thoee who contended 
against Allah and His messenger were ordered 
to be avarded severe punishment of deaths 

b) Verse 65 of Sura IV was revealed to confirm 
the punishment of death awarded by Hazrat Umar 
to a hypocrite Muslim who shew disrespect 
to the decision of the Holy Prophet (SawWS) 
against him ané in favour of a jews 


(va) Ahadees 


In the took of Hadith, the punishment for 
"Sub" —~"‘ives Contempt of the Holy Prophet is 


— 
given inthe Chapter of Hudood { 224'—t). 


Bukhari reported in his Xitabui Maghazi(sul! oO} 
“that Ka'd bin sshraf, a jewish Chief and Abu 
Rafeh were put to death by the order of the Holy 
Prophet for their abusive and vilifying roles 
(Reference (Sahih Bukhari,Kitabul Maghazi 


Chapter 15 & 16). 


a¥UESTER 


b 
expatotanad “ 2a 6 


it 
Sow’ 


-6u 
(b)e in Sunan Abu Dawood Zt is narrated by 
Ikramah that a woman who abused the Holy 
Prophet (SAWS) was kiliedby a blind Sahibi 
and the Holy Propget (SAWS) remitted her gqisas 
in view of being a contemners 


Practice of Sehaba(Companions of the Hély Prophet 


{vii). Bohs 
(Saws)e 


{a}s it is reported by Abdur Razzaq; an eminent 
Hubaddis of Second Hajra in his famouse book 


"41 bussanaf that Hazrat abbas killed a 
slave who committed contempt of the Holy 
Prophet (SAWS). 

(2). Report of abu Barza. 
It is reported in Sunan abi Dawood 
that Abu Barza was present in the court of 
Hazrat sbu Bakar, who Was annoyed with a person 
whom he reprimanded on his certain derogatory 
remarks against him whereupon Abu Barza sought the 
permission of Califf to kill that person, but 
Hazrat Abu Bakar without saying anything went 


inside his chamber and called abu Barza therein 


(che 


= Fe 


and asked him as to whether bad he done 30 


af permitted when abu Barza replied in 


affirm,tive Hazrat abu Bakar Said none could 


Claim this status, which is gn exclusive and 


divinely given privilege of the Holy Prophet 


whose contémner is liable to punishment of death, 


In Kitabush Shifa by Ygzi Aayaz of andulus,; 


it is narrated by Ibne Wahab that when it was 


reported to Ibne Gmar that a Christian Rahib 


made contemptuous statement in respect of the 


noly Prophet (Saks) he asked tne persons as to 


why they did not put him to deaths 


(viii)Cansensus of Agimmas 


AYTESTBD 


In the same Book KitabuehShifa, it is 


reported that Imam Malik *as approached to 


pronounce his Fatwa about g Christian who made 


derogatory remarks in respect of the Holy Prophets 


Imam Malik announced that he should be put to death. 


pf 
AT Y rap b 


vederal Shariai Court 
‘aismonad 


- Be 


Not only Imam Malik, but Imam Shafai, Amam ahmed 


in Hanbal and Imam abu Hasifa as well 
are of the same opinion that the punishment 


of contemner of tie Holy Prophet (SAWS) is deaths 


(ax) Ptah Jetexas 
according to Figh Jafraiay whosoever commits 
contempt of the Holy Prophet (SAWS) is 
liable to be beheaded. without being prosecuted 
by the person before whom the offence is committed, 
This jurigtte opinion is based on the mandates of 


imam Jafar Saqiq and bis disciples (See Wasil.al- 


ehiah VoleS Page 469 and Shariat Ahkam Kitabal 


Hadood Page 167)« 


(x) 


Imam Ibne Tamia im one of tis authoritative 
wack “*keanein Al Maslooi” on the subject of 
contempt of the Holy Prophet (SawS) held the 
contemner, Whether he may be a Musiim or non 


Buslim to be killed and the offence is 


not pardonablee 


(xa) 


(xid} 


- 3+ 


That there is consensus of opinion of whole 


Ummah (Ijmah of Ummah) that the 


punishment of contempt of the Holy 


Prophet is death as "Hadé", 


That a Section pf Muslim Jurists considers 


the same punishment of death sentence as 


HaG¢é for the Contempt of the Holy Prophet (SAWS) 


but this is to be awarded to the contemmer on 


the ground of apostacy or riddgh for the 


(i) Holy 


iz 
Surrah IX Verse /says 


"But if they violate their oaths after their 
convenents, and taunt you for your Faith, 
Bight ye the Cheifs of Unfaith: 
For their oaths are nothing to them. 
Taat thus they may be restrained", 
(4i) Verse 65 of Surrah ix says: 

"ang if you ask them (OC Muhammad) they 
will say: we did but talk jest. 
Say was it allah and His revelations and 
His messenger that ye did Scoff,?" 

Make no excuse,Ye have rejected 


faith after Ye had accepted it™ 


aiije 


aT¥SsTED 


~ 10-4. 


according to the above quoted veree of 
Surrah IK even talking jest in respect of 
Allah and the Holy Prophet (S4WS) amounts to 
conversion From tne faith, which is tRiddaht 
or apostacy,Hadd punishment of which is also 
deaths 
ghadeses 
in Sahih Bukhara, it is narrated by Ibnee- 
abbas "“whosnever changes his religion, slay bim" 
(a)« Tae Same Hedith is traced to Ummul Momineen 
Hazrat Atiashah Siddiga by al-Tabarani in 
bie Mu'jamat alsWast. Al-Samara 
reproduces this Heditn from Sunan al Nisais 
Taere is no éiespute avout its authority by any 


Bubaddis or jurists 


(b)e Imam Bukhari in iis Sahib reported a 
tradition from Abu Musa ssh‘fari.It is related 
therein that the Holy Propbet (SWaS) sent 
abu Biusa to Yemen as ais Governor and 
goon after, Mutadh b, Jabal was also deputed 
to go therés Abu Musa welcomed him and 
invited him to sit down. At that time, a 
jew had been brought there, who had at 


firet become a Muslim but had later reverted 


ht Oe heath 
eederet ow" 


talamabe? 


» dba 
to his religion. Mu*’adh is reported to 
have declined to sit down uniess the apostate 
jew Was Piret killed in accordance with the 
judgment of allah and His Meseanger"” Hie 
behest wae complied with and the jew was 
put to deaths 

(iv) obutuatir Hadithe 

(a) Hazrat abdullah bin Masood reports that 
the Holy Prophet eaid" "No Mustim can be 
given capital punishment except for three 
Ee iaces (1) He who commits adultry 
(ii) He who commits murder (iii) fie who changes 


bis religions 


{b) This Hadith has been reported by 
Bukheri, Magslim, Tirmizi, Abu Dawood, 


Niesai, Ibne.e Maja, Homadi, Behaqi, Darmi, 


Ibnieabi Sheba, Hakim and Shafaie 


{c)e Hazrat Osman's narration. 


e well knowa historian [bnuix 
Kaseer writes that when Hazrat Osman was 
beseiged by the rebels, he 
quoted the above referred Hadith of the 
Holy Prophet and said “I never committed a 
murder nor am I guiity of an apostacy after 


accepting Isiam". 


aUvESYED 
Lit laff 
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(dj. 
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in addition to the above quoted Atadees there 


are other autzorities of Hadith which 


we will refer at the time of arguments. 


Praétice of Sehabas 


Hazrat Abu Bakar Waged War against the 
apostates who refused to pay Islamic 

tax of Zakate 

In a prociamation of Hazrat Abu Bakar 

in this benaif as reproduced by Ibn.e-Kacir 

in his Albadaya, the apostates were ordered 

to be kidied" (Kitaban-Nibaya Vol.6 Page 316)e 
In the perio@ of Hazrat Omar, Hazrat Osman, Haz 
rat ali, the pubishmeat of apostacy 

was the death, (for reference Dar qutni, 


Baihagi, Kanzul Ummal; Tabawis 


Fathul Bari etcs}e 


There is consensus of opinion of Aaimma of 
all school of thoughts on the sentence 

of death to an apostate with minor differences 
on the execution of sentence, 

In Mawatta of Imam Malix, Kitabul Mughani of 


Eanabila Sharh Maini at asgr of Hanfia and 


~13~ 

Wasayal Shariah, Kitabul Umm of Shafai and 
Al RaSayal of Al Shaikh Jafar Shustari, an 
eminent scholar of Figh Jafria, the punishment 
prescribed for apostacy is the sentence cf 
deaths 

(e)» Shaikhul Isiam Ishaq Bin Rahwaya is of the 
view that the contempt of the Prophet is not 
oniy War against Aliah and His Messenger, 
dut At amounts to assgasination theeefore its 


punishment cannot be less than the deaths 


(xddi),It is thus proved by the Holy Quran,Tradition 
of the Holy Prophet (SaWS), Practice of 
Khulfai R,shideen and Sehaba Kiram, Consensus 
of the Aaimma Bzam and whole of the Muslim 
Ummah that the punishment of disrespect or 
Contempt of the Holy Prophet is death sentence 
as Hadd. 

It is,therefore, requested that the 
provisioa of the punishment as life imprisonment for the 
offence of disrespect or contempt of the Holy Prophet 
provided in Sectiou 295.0 of the PPC be declared as nvil 
and void for the reasons stated above. 


It is further be declared that no persona 


ee -~ 446 


pow higasoever or cody of persone and even the 
Parliament has no power to increase, decrease 
or amend the punishment of Hadd prescribed by 


the Uoiy yuran and Suanahs 


Petitioner 


kubammad Ismail Qureshy 

Senior advocate Supreme Court 

and Convener of World 4ssociation 
of Musiim Juriste of Pakistan, 


4.Mozang, Lahores 


Dated: 


This is to be certified that no petition 


challenging the provision of Section 295.C of the 


PPG has been filed earlier to the present petitions 


Books for Reference: 


Muhammad Iemail Qureshye 
leHoly Yuran,IV:65,VIIIz13, IX:12, 65 


2.Sahih Bukhari,Kitabul Maghazi Chapsl5s 
3eSunan abu Dawood Kitabul Hudood 

4. Kitabui Shifa by Qazi sayaze 

5. Assarim 41 Maslool by Iba-i-Tammia. 

6s Wasayal Shiah Vole8 Page 459. 

7. Kitabul Badaya Wan Nahaya Vol.Page 316. 
&. bar qutni 

9s Baiaagd 


lOsKanzul Ummal 

1l.#ncyelopaedia of Seerah volsPage S1s 
12.Fathul yadeer Vol.¥Page 112. 

13,41 ghkam al Sultania Page 192 

14,A1 Tashiral Jigai cal-Ielami Vol. Page 79, 
AS5eShariat ghkam Kitabul Hudood Page 167. 
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Federal Shariat Court 
Judgement — (PLD 
1991 Federal Shariat 
Court 10) 


FEDERAL SHARIAT COURT 


1990 


Mr. Justice Gul Muhammad Khan, 
Chief Justice 


Mr. Justice Abdul Karim Khan Kundi, 
Mr. Justice Ibadat Yar Khan, 
Mr. Justice Abdul Razzak A. Thahim, 


Mr. Justice Fida Muhammad Khan 


FEDERAL SHARIAT COURT 
Mr. Justice Gul Muhammad Khan, Chief Justice 
Mr. Justice Abdul Karim Khan Kundi, 
Mr. Justice Ibadat Yar Khan, 
Mr. Justice Abdul Razzak A. Thahim 
Mr. Justice Fida Muhammad Khan, JJ 


MUHAMMAD ISMAIL QURESHI ...... Petitioner 
versus 


PAKISTAN through Secretary, Law and Parliamentary 
BAS aa Respondent 


Shariat Petition No.6/L of 1987. 


Mian Abdul Sattar Najam, Deputy Attorney-General, 
Hafiz S A.Rahman and Iftikhar Hussain Ch. for the 
Federal Government. 


Nazir Ahmad Ghazi, A.A.-G., Riaz-ur-Rehman 
Yazdani and Jalaluddin Khuld, A.A.-G. for the Punjab 
Government. 


Mian Muhammad Ajmal, Addl. A.G. for the N.W.F.P. 
Government. 


Hafiz S. A. Rehman for the Sindh Government. 
Ghazi Rashid and Allah Bakhsh Gondal for Others. 


Maulana Saeeddudin Sherkoti, Maulana Salauddin 
Yousaf, Maulana Abdul Shakoor, Maulana Fazal Hadi, 
Maalana Abdul Falah, Maulana Subhan Mahmood, 
Mufti Ghulam Sarwar Oadri, Maulana Gohar Aman 
and Maulana Riazul Hassan Noori Jurisconsults. 


Dates of hearing: 26th to 29th November, 1989 and 
4th to 7 March, 1990. 


Decided on 30th October, 1990. 


JUDGMENT 


GUL MUHAMMAD KHAN, C].- This order shall also 
dispose of Shariat Petition No. 1/L of 1984 and S.S. M. No. 
106/87 on the same point. Petitioner Muhammad Ismail 
Qureshi, Advocate, challenges section 295-C of the Pakistan 
Penal Code, which was enacted vide Ordinance I of 1988. 
Earlier, the same petitioner had moved a similar 
application (Shariat Petition No. 1/L of 1984) but before it 
could be decided the legislature, of its own, amended the 
law and inducted section 259-C, P.P.C., referred to above. 
The petitioner feeling unsatisfied even with that has 
approached this Court. Section 295-C reads as under:- 


Section 295-C. Use of derogatory remarks etc, in 
respect of the Holy Prophet. Whoever by words, either 
spoken or written, or by visible representation, or by any 
imputation, innuendo, or insinuation, directly or indirectly, 
defiles the sacred name of the Holy Prophet Muhammad 


#8 shall be punished with death, or imprisonment for life 
and shall also be liable to fine.” 


2. The precise objection taken against this provision 
is that the alternate punishment of life imprisonment 
therein is repugnant to the Injunctions of Islam as laid 
down in the Holy Qur’an and Sunnah of the Holy Prophet 
4. The contention raised is that any disrespect or use of 
derogatory remarks etc. in respect of the Holy Prophet #4" 
comes within the purview of hadd and the punishment of 
death provided in the Holy Quran and Sunnah cannot be 


altered. The learned counsel had relied on Verse 13 of 
Surah Anfal, Verse 65 of Surah Al-Nisa in this regard. The 
learned counsel also referred to some Traditions of the 
Holy Prophet #° in support of his plea to plead that the 
sentence of death only is the punishment and no Court 
shall be given the authority to pronounce the lesser 
sentence of life imprisonment. 


3. This Court issued public notices and also 
requested some Jurisconsults to assist. The case was heard 
at Lahore, Karachi and Islamabad on so many dates and 
had the assistance of the following Jurisconsults:-- 


(1)Maulana Subhan Mahmood Sahib. 

(2)Maulana Mufti Ghulam Sarwar Qadri Sahib. 
(3)Maulana Hafiz Salahuddin Yousaf Sahib. 
(4)Maulana Muhammad Abdo-hu Al-Falah Sahib. 
(5)Maulana Syed Abdul Shakoor Sahib. 
(6)Maulana Fazle Hadi Sahib and 

(7)Maulana Saeed-ud-Din Sherkoti Sahib. 


Out of the above, the following supported the plea 
taken by the petitioner to say that sentence of death is only 
sentence for this offence:-- 


(1)Maulana Subhan Mahmood Sahib. 

(2)Maulana Mufti Ghulam Sarwar Qadri Sahib. 
(3)Maulana Hafiz Salahuddin Yousaf Sahib. 
(4)Maulana Muhammad Abdo-hu Al-Falah Sahib. 
(6)Maulana Syed Abdul Shakoor Sahib and 
(6)Maulana Fazle Hadi Sahib. 


The following further stated that in case repentance is 
shown by the offender the sentence would be waived:-- 


(1)Maulana Subhan Mahmood Sahib. 


(2j)Maulana Mufti Ghulam Sarwar Qadri Sahib 
and 


(3)Maulana Hafiz Salahuddin Yousaf Sahib. 


Maulana Saeed-ud-Din Sherkoti, however, stated that 
even lesser punishment could be given. 


4. Maulana Subhan Mahmood relied upon Verses 
9:65 and 66, 33:57, 49:2, 2:217, 5:75, 39:1, 65, 47:28. He has 
related some Ahadith and juristic opinions wherein the 
contemner has been considered an apostate. He has further 
relied upon a Hadith related on the authority of Abu 
Qulabah wherein the punishment of contemner has been 
prescribed as death. He has also relied upon the Hadith 
related by Qazi Ayaz that Holy Prophet said “Kill the 
person who abuses the Prophet and whip the one who 
abuses his companions.” He also relied upon Ahadith that 
the Holy Prophet ##° had punished his contemners with 
death. He also referred to the consensus of opinion of the 
Jurists that the punishment of contemner is death. He 
further maintained that the punishment of life 
imprisonment 


5. Maulana Mufti Ghulam Sarwar Qadri, relied 
upon Verses 49:57, 9:65,66, 9:61-62, 58:8, 33:57, 4:65, 2:104 of 
the Holy Quran and some Ahadith to say that punishment 
of death only is prescribed for contemner. He also referred 
to the Ahadith wherein the Holy Prophet AY had pardoned 
his contemners. He also cited verses of Holy Quran and 
also Ahadith of the Holy Prophet #* to argue that they are 
clear on the point that repentance is acceptable in an 
offence. 


6. Maulana Hafiz Salahuddin Yousaf, relied upon 
the views of Hanfi Jurists that the repentance of the 
contemner can be accepted and thereafter he will not be 
given the punishment of death. He also cited verses of Holy 
Quran and Ahadith of the Holy Prophet 44%, particularly, a 
Hadith related on the authority of Ibn Abbas that Holy 


Prophet 38° said, “Kill the person who changes his religion 
(Islam).” In his view a Muslim contemner becomes an 
apostate and so must be condemned to death. He also 
quoted opinion of Ibn Taimiyyah that the punishment of 
the contemner is death. He also relied upon the views of 
Imam Malik, Shafi and Ahmad to the same effect. 


7. Maulana Muhammad Abdu-hu Al-Falah, among 
other verses relied Verse 4:46 of the Holy Quran and 
Ahadith of the Holy Prophet “4° wherein the Prophet has 
prescribed the punishment of death for his contemner. He 
further stated that there is consensus of the opinion among 
the Jurists on the Point that the punishment of the 
contemner is death. 


8 Maulana Syed Abdul Shakoor cited Verses 9:24, 
33:57 and 9:12. He also quoted Hadith of the Holy Prophet 
38 that the punishment of contemner is death and that he 
did punish his contemners with death. He further quoted 
views of different Jurists from the book Al-Fiqh ala 
Mazahibil Arb’a by Abdul Rehman Jazeeri, Vol. V, pages 
274-275 and Raddul Mukhtar Vol. Ill pages 290-291. 


9. Maulana Fazle Hadi, relied upon Verses 49:2, 
33:57,28, 58:22, 9:12, 9:65 and 66. He also cited some Ahadith 
of the Holy Prophet 24° wherein the punishment of death 
has been prescribed for the contemner of the Prophet. He 
also quoted opinions of Jurists that the punishment of the 
contemner is death. 


10. Maulana Saeed-ud-Din Sherkoti, quoted Verses 
48:9, 49:2,3,53, 4:13, 2:187, 229 and 33:57 of the Holy Quran. 
He also cited many of Ahadith wherein the Holy Prophet 
iY had is contemners with death as also he had 
flit ee contemners. He also referred to many 
views of Jurists specially those described by Maulana 


Ashraf Ali Thanvi in his book Imdadul Fatawa Vol. V, 
pages 166-168. 


11. Almost all the Jurisconsults have relied upon the 
following verses which are as under:- 


“33:57 Lo! those who malign Allah and his 
Messenger, Allah hath cursed them in the world and 
the Hereafter, and hath prepared for them the 

of the 


Explaining this verse Allama Qurtubi writes: 


“Everything which becomes a means of malignment 
of the Holy Prophet whether by quoting words 
bearing different meanings or similar actions comes 
under his malignment (4). (Al-Jamiu Liahkami 1) 
Quran, Vol. XIV, page 238).” 


Allama Ismail Haqqi while explaining this verse 
writes: 


“With the malignment of Allah and his Prophet is 
meant only the malignment of the Prophet in fact, 
and mention of Allah is only for and 
‘exaltation and to disclose that the malignment of the 
Prophet is indeed the malignment of Allah.” 


12. The next verses relied upon (9:61-62) is as 
follows:— 


“9:61-62 And of them are those who vex the Prophet 
and say: He is only a hearer. Say: A hearer of good for 
you, who believeth in Allah and is true to the 
believers, and a mercy for such of you as believe. 
Those who vex the Messenger of Allah, for them 
there is a painful doom.” (9:61). 


“a 


but Allah, with His Messenger, hath more right that 
they should please him if they are believers.” (9:62). 


Ibn Taimiyyah while explaining these verses writes: 
“Verse 9:62 denotes that the malignment of the Prophet is 
the opposition (48tss - stalas) of Allah and His Prophet”. 

(Assarim-ul-Masloi, pages 20, 21) 


13. Ibn Taimiyyah further writes: “It is related on the 


authority of Ibn Abbas that 
“why you 


and your friends abuse me.” That person went and brought 
his friends and they all swore in Allah and said that they 
have not abused him. On this the following verses were 
revealed:— 


58:18: 


“On the day when Allah will raise them all together, 
then will as they (now) swear 
unto you, and they wi ancy that they have some 
standing. Lo! is it not they who are the liars? 


58:20: 


“The devil hath engrossed them and so hath caused 
them to forget remembrance of Allah. They are the 
devil’s party. Lo! is it not the devil’s party who will 
be the losers? 


These verses are linked with Verse 58:20 which is as 
under:-- 


58:20: 


“Lo! those who oppose Allah and His messenger, they 
will be among the lowest.” 


14. Thus this link of the verses of the Holy Qur’an is 
obvious that these abusers and contemners of the Prophet 
are the opponents of Allah and His Prophet about whom 
the Qur’an says: 


“When thy Lord inspired the angels, (saying) I am 
with you. So make those who believe stand firm. I 
will throw fear into the hearts of those who 


disbelieve. Then 


That is because they opposed Allah and His 
messenger. Whoso opposeth Allah and His 
messenger, (for him) Lo! Allah is severe in 
punishment. (8:13). 


‘And if Allah had not decreed migration for them. He 
verily would have punished them in this world, and 


(59:3), 
That is because they were opposed to Allah and His, 


messenger; and whoso is opposed to Allah (for him) 
verily Allah ‘ Rea - (59:4). 


So these verses clearly prescribe the severe 
punishment of death for the opponents of Allah and his 
Prophet, who include contemners of the Prophet Be (ibid., 
page 24). 


15. The Holy Qur’an further mentions in this regard:- 


“If the hypocrites, and those in whose hearts is a 
disease, and the We 
verily shall urge thee against them, then they will be 
your neighbours in it but a little while. (33:60). 


Accursed, they will be seized wherever found and 
slain with a (fierce) slaughter.” (33:61). 


These verses state that the punishment of these 
munafiqin (contemners ) is death, (ibid., page 42). 


16. The Holy Qur’an has described the glorification 
and exaltation of the Prophet in another way and has 
ordered the Muslims to maintain it and be careful in this 
regard otherwise their good deeds will be rendered vain. 
Qur’an says:~ 


“OQ ye who believe! Lift not up your voices above the 
voice of the Prophet, nor shout when speaking to him 
as ye shout one to another, lest your works to 
rendered vain while ye perceive not.” (49:2). 


Ibn Taimiyyah while explaining this verse writes “In 
this verse the believers have been prohibited from raising 
their voices over the voice of the Prophet and that their 


loud voice before the Prophet may not render their good 


deeds as vain and they will not understand it. 


17. It is obvious from different Verses of Qur’an that 
infidelity and apostasy render actions of any person as 
vain. The Holy Qur’an says:-- 


“They question thee (0 Muhammad) with regard to 
warfare in the sacred month. Say: Warfare therein is a 
great (transgression), but to turn (men) from the way 


of Allah, and to disbelieve in him and in the 


i, aT 
worse than killing. And they will not cease from 


fighting against you till they have made you 
renegades from your religion, if they can. And whoso 
and dieth in his disbelief such 
are they whose works have fallen both in the world 
and the Hereafter. Such are rightful owners of the 
Fire: they will abide therein. (2:217). 
This day are (all) good things made lawful for you. 
The food of those who have received the Scripture is 
lawful for you, and your good is lawful for them. And 
so are the virtuous women of those who received the 
before you (lawful for you) when ye give 
them their marriage portions and live with them in 
honour, not in fornication, nor taking them as secret 
concubines, whose denieth the faith, his work is vain 
and he will be among the losers in the Hereafter. 
(5:5). 


uidance 
This is the uinancs of Allah whereby he guideth 
whomsoever of his bondmen he listeth. And if they 


had associated, to naught would have come all that 
they were wont to work. (6:88). 


And verily it hath been revealed unto thee as unto 
those before thee (saying); If thou ascribe a partner to 


Allah thy SRS and thou indeed will be 
among the losers. (39:65). 


That is because they are averse to that which Allah 
hath revealed, therefore. He maketh their actions, 
fruitless. (47:9). 


18. In order to stop insinuations against the Prophet, 
Holy Qur’an prohibited the believers to use ambiguous 
words as used by the jews for insulting the Prophet. The 
Holy Qur’an says:-- 


“O ye who believe! say not (unto the Prophet): 


” (2:104). 


Maulana Muhammad Ali Siddiqui while explaining 
this verse, writes: “The jews used this word as insult of the 
Prophet. The word ‘raina (4*\,) has two meanings, good 
and bad. Its good meaning is “Be kind and attentive to us”. 
The bad meaning is that jews spoke it Raeena (4*1U) which 
means “Oh! our Shepherd” and they used this word to 
degrade the Prophet. So it is an innuendo amounting to 
contempt of the Prophet. Therefore Muslims were 
prohibited to use this word so as to stop all the means 
which lead to the contempt of the Prophet. 


19. The jews used the word ‘raina’ (4©\L) as raeena 
(41.) for defecting the religion (of Islam). Holy Quran 
says:-- 


“Some of those who are jews change words from their 
context and say: We hear and disobey; hear thou as 
one who heareth not’ and ‘Listen to us!’ distorting 
with their tongues and slandering religion. If they 
had said: “we hear and we obey; hear thou, and look 
at us’ it had been better for them, and more upright. 
But Allah hath cursed them for their disbelief, so they 
believe not save a few.” (4:46). 


Allama Qurtubi writes, “they Muslims were 
prohibited from speaking this word so as to stop the means 
leading to the contempt of the Prophet. The glorification 
and exaltation of Prophet is the base of the religion and 
thus depriving it is depriving the religion.” (Maalimul 
Quran by Muhammad Ali Siddiqui, Vol. I, Pages 463-468). 


20. It has been related on the authority of Abdullah 
Bin Abbas that a munafiq man named Bishar had a dispute 


with a jew in some matter. The jew told him to go to the 
Prophet for decision and the munafiq told him to go to 
Kaab Bin Ashraf. Anyhow they went to the Holy Prophet 
a and the Prophet decided in favour of the jew. The 
person (munafiq) was not willing on that decision and thus 
they brought the dispute before Hazrat Umar. The jew told 
Hazrat Umar that Holy Prophet #* has already decided in 
my favour but this man was not willing on that. Then 
Hazrat Umar said to munafiq: “Is this so”. He said “Yes”. 
Hazrat Umar went inside, got his sword and killed the 
munafiq and said, “I decide so for the person who does not 
agree to the decision of the Holy Prophet.” On this Verse 
4:65 was revealed which is as under:-- 


submission.” (4:65). (Rahul Maani, Vol. V, page 67) 


This action of Hazrat Umar as approved by Holy 
Qur’an is an authority for the sentence of death for 
contempt of the Holy Prophet #2". 


21. The Holy Qur’an has further declared that the 
contempt of the Prophet is apostasy in any form it may be. 
Holy Qur’an says:— 


“And if thou ask them (O Muhammad) they will say: 
We did but talk and jest. Say: Was it at Allah and his 
revelations and his messenger that ye did scoff? 
(9:65). 


Make no excuse. Ye have disbelieved after your 
(confession of) belief. If we forgive a party of you, a 
party of you we shall punish because they have been 
guilty.” (9:66). 


22. Ibn Taimiyyah while explaining these verses 
writes, “This text is on the point that cutting jokes with 
Allah, his verses and His Prophet is infidelity. So the 
contempt is more liable to be infidelity as is derived from 


this verse that he who insults the Prophet becomes 
apostate.” (Assarimul Maslul, page 31). 


Abu Bakar Ibn Arabi while explaining this verse 
writes, “the hypocrites spoke this word either intentionally 
or as a joke and whatever the case may be it is infidelity 
because making joke with the words of infidelity is also 
infidelity. (Ahkmul Qur’an, Vol. II, page 964). 


23. The Holy Qur’an, as a glorification of the Holy 
Prophet BS prohibited even the slightest cause of 
annoyance and declared that marriage with the wives of the 
Prophet after his death is prohibited for the believers so as 
to avoid not being means of the contempt of the Prophet. 
Holy Quran says:-- 


“Q ye who believe! Enter not the dwellings of the 
Prophet for a meal without waiting for the proper 
time, unless permission be granted you. But if ye are 
invited enter and when your meal is ended, then 
disperse. Linger not for conversation. Lo! that would 
cause annoyance to the Prophet, and he would be shy 
of (asking) you (to go); but Allah is not shy of the 
truth. And when ye ask of them (the wives of the 
Prophet) anything, ask it of them from behind a 
curtain. That is purer of hearts and for their hearts. 
And it is not for you to cause annoyance to the 
messenger of Allah, nor that ye should, ever marry 
his wives after him. Lo! that in Allah’s sight would be 
an enormity. (33:53).” 


24. The Holy Prophet 42" is the best interpreter of the 
above-noted verses of the Holy Our’an and it is also proved 
by his Sunnah that his contemner is liable to the penalty of 
death. Reference may be made to the following Ahadith:- 


(It has been related on the authority of Hazart 
Ali that Holy Prophet 4% said: “Kill the person 
who abuses a Prophet and whip by stripes the one 
who abuses my companions.” (Al-Shifa, Qazi, 
Ayaz Vol.11, page 194). 


(ii)It has been related on the authority of Ibn 
Abbas that a blind person in the period of Holy 
Prophet 22° had a female slave who used to abuse 
the Holy Prophet 48°, This blind person bade her 
to abstain from it and warned her not to do so but 
she didn’t care. One night when she was as usual 
abusing the Holy Prophet #*, this blind person 
took a knife and attacked her belly and killed her. 
Next morning when the case of murder of this 
woman was referred to the Holy Prophet dB, he 
collected the people and said, “who has done this 
job. Stand and confess because of my right on him 
for what he has done.” On this the blind person 
stood and came rolling the people before the Holy 
Prophet 4° and said, “O Prophet, I have killed 
this slave woman because she abused you. I have 
constantly forbade her but she didn’t care for that. 
I have two beautiful sons from her and she was 
my very good companion, but yesterday when she 
started abusing you, I took my knife and attacked 
on her belly and killed her.” The Holy Prophet Be 
said, “O people! be witnesses that the blood of 
this woman is vain (dhu).” (Abu Daud, Vol.II, 
pages 355-357). 


(iii)It has been related on the authority of Hazrat 
Ali that a jew woman used to abuse the Holy 
Prophet 72° and thus a person killed her. The 
Holy Prophet #° declared her blood as vain (ih) 
(ibid). 

(iv)It has been related on the authority of Abu 
Barzah who said, “I was sitting with Abu Bakar 
when he became furious at a person.” I said to 
him, “O! Caliph of the Prophet of Allah. “Order 
me to kill him”. On this he became normal and 
stood up and went inside and called me and said, 
“What did you say? I said, “Order me to kill him.” 
He said, “Had I ordered you, would you have 
killed him?” I said, “Yes.” He said, “No,” I swear 


by Allah that no one other than the Holy Prophet 
8° is in the position that his contemner be 
killed.” (ibid). 


(v)It has been related on the authority of Jabir Ibn 
Abdullah that Holy Prophet #2" said, “who will 
help me against Kaab bin Ashraf. He has indeed 
teased Allah and His Prophet.” On_ this 
Muhammad Ibn Maslamah stood and said, “O 
Prophet of Allah! Do you want me to kill him.” 
Prophet said, “Yes”. Then he went alongwith 
Abbas Ibn Hiber and Ibad Ibn Bishar and killed 
him. (Bukhari, Vol.IIL, page 88). 


(vij)It has been related on the authority of Bara Ibn 
Azib who said that Holy Prophet sent some 
persons of Ansar under the headship of Abdullah 
Ibn Atik to a jew named Abu Rafia who used to 
tease the Holy Prophet # and they killed him. 
(Assarimul Maslul by Ibn Taimiyyah, page 152). 


(vii)It has been related on the authority of Umair 
Ibn Umayyah that he had a ‘mushrikah’ sister 
who teased him when he met the Holy Prophet #4” 
and used to abuse the Holy Prophet 44°. At last 
one day he killed her with his sword. Her sons 
cried and said, “We know her murderers who 
killed our mother and the parents of these people 
are ‘mushrik’, (infidels).” When Umair thought 
that her sons may not murder wrong persons, he 
came to the Holy Prophet “2° and informed him of 
the whole situation. The Prophet said to him, 
“Have you killed your sister?” He said, “Yes.” 
Prophet said, “Why” He said that she was 
harming me in your relation. The Prophet called 
her sons and asked about the murderers. They 
showed other persons as murderers. Then Prophet 
informed them and declared her death as vain. 
(Majmauz Zawaid wa Manbaul Fawaid, Vol.V, 
page 260). 


(viii)It has been narrated that after the conquest 
of Makka, the Holy Prophet, after giving general 
pardon, ordered killing of Ibn Khatal and his she- 
slaves who used to compose defamatory poems 
about the Holy Prophet. (Al-Shifa by Qazi Ayaz, 
Vol. II, page 284 Urdu Translation). 


(ix)It has been narrated by Qazi Ayaz in Shifa that 
a person abused the Holy Prophet 4%. The 
Prophet said to Sahaba “Who will kill this 
person.” 

On this Khalid Ibn Walid said, “I will kill him.” 
The Prophet ordered him and he killed him (ibid). 


(x<)It has been narrated that a person came to the 
Holy Prophet and said, “Oh Prophet! My father 
abused you and I couldn’t bear it thus killed 
him.” The Holy Prophet #° confirmed his 
action.” (ibid), page 285). 


(xijIt has also been related that a woman who 
belonged to Bani Khatmah tribe used to abuse the 
Holy Prophet #4". The Holy Prophet #2" said to his 
companions, “who will take revenge from this, 
abusive woman.” A person of her tribe took the 
responsibility and killed her. He then came to the 
Holy Prophet who said “In this tribe the two 

goats will not quarrel and the people will live in 
unity and integrity.” (ibid), page 286). 


25. Abdur Razaq in his Musannaf has related the 
Traditions about the contempt of the Holy 
’ and its punishment: 


(i)Hadith No.9704: It has been related on the 
authority of Ikrimah that a person abused the 
Holy Prophet 32°. The Holy Prophet #4 said, 
“who will help me against my (this) enemy.” 
Zubair said, “I”. Then he (Zubair) fought with 
him and killed him. The Holy Prophet Be gave 
him this goods. 


(ii)Hadith No.9705: It has been related on the 
authority of Urwah Ibn Muhammad (who relates 
from a companion of the Prophet) that a woman 
used to abuse the Holy Prophet 42°. The Holy 
Prophet ## said, “who will help me against my 
(this) enemy.” On this Khalid Ibn Walid went 
after her and killed her. 


(iii)Hadith No.9706: It has been related on the 
authority of Abdur Razaq who relates from his 
father that when Ayub Ibn Yahya went to Adnan, 
a man was referred to him who had abused the 
Holy Prophet 42°. He consulted (the Ulama) in 
this matter. Abdur Rahman Ibn Yazid Sanani 
advised him to kill him and he killed him. Abdur 
Rahman had related to him a hadith in this regard 
that he had met Umar and had got a great 
knowledge from him. Ayub also referred this 
action to Abdul Malik (or Walid Ibn Abdul 
Malik). He replied him appreciating his action. 


(iv)Hadith No.9707: It has been related on the 
authority of Saeed Ibn Jubair that a person 
falsified the Holy Prophet 33°. The Prophet sent 
Ali and Zubair and said to them, “kill him when 
you find him.” 


(v)Hadith No.9708: It has been related on the 
authority of Ibn Taimi who relates from his father 
that Hazrat Ali ordered the person who blamed 
(abused) the Holy Prophet #* be killed. 
(Musannaf Abdur Razaq, Vol.V, pages 377-378). 


27. Ibn Taimiyya! 
said, “When the contemner of the Holy Prophet BY is a 


writes, “Abu Sulaiman Khattabi 


Muslim then his punishment is death and there is no 
difference of the opinion among the Muslims about this 
matter in my knowledge.” (Assarimul Maslul, page 4). 


28. Qazi Ayaz writes, “Ummah is unanimous on the 
point that the Punishment of a Muslim who abuses the 
Holy Prophet #8 or degrades him is death. (Al-Shifa, 
VoLIL, page 211). 


Qazi Ayaz further writes, “Every one who abuses 
Holy Prophet #2", points out any defect in him, his lineage, 
his religion or in any of his qualities, or makes allusion 
with him or resembles him with another thing as his insult, 
disrespect, degradation, disregard or his defect, he is 
contemner and he will be killed, and there is consensus of 
the ulema and Jurists on this point from the period of 
Sahaba till this time. (Al-Shifa By Qazi Ayaz, Vol.II, page 
214). 


“It has been related on the authority of Abdullah Ibn 
Abbas that Prophet 3% said, “Kill the person who 
changes his religion (Islam).” (Bukhari, Vol.II, page 
123). 


30. It has been related by Qazi Ayaz that Haroonur 
Rashid asked Imam Malik about the punishment of the 
contemner of the Prophet and told him that some Jurists of 
Iraq had suggested the punishment of whipping him 
stripes. Imam Malik became furious on that and said, “O 
Amir ul Muainin! how the Ummah has the right to exist 
when her Prophet is abused. So kill the person who abuses 
the Prophet and whip stripes to one who abuses the 
companions of the Prophet.” (Al-Shifa, Vol.I], page 215). 


31. Ibn Taimiyyah, while relating the opinions of the 
Jurists in this connection, writes, “Abu Bakar Farsi Shafie 
has related that there is consensus of opinion among the 


Muslims that the punishment of contemner of the Prophet 
is death, if he is Muslim.” (Assarimul Maslul, page 3). 


32. The above discussion leaves no manner of doubt 
that according to Holy Qur’an as interpreted by the Holy 
Prophet #Y and the practice ensuing thereafter in the 
Ummah, the penalty for the contempt of the Holy Prophet 
8° is death and nothing else. We have also noted that no 
one after the Holy Prophet #4" exercised or was authorised 
the right of reprieve or pardon. The next question arising in 
the case is thus to specify or clearly define the offence of 
contempt of the Holy Prophet. 


33. The words (G- a4) and (44) have been used for 
the contempt of the Prophet in Holy Qur’an and Sunnah. 
(<“) means to suffer, to harm, to molest, to contemn, to 
insult, to annoy, to irritate, to injure, to put to trouble, to 
malign, to degrade, to scoff. (Arabic English lexicon, E.W. 
Lane, Book-I, Part-I page 44). The word (4) means to 
insult, to abuse, to revile, to scold, to curse, to defame. 
(Ibid., pages 212, 249). 


Allama Rashid Raza, while explaining the meaning of 
the word (64) writes, “It means anything with which the 
body or the mind of a living person is pained though very 
lightly.” (Al-Manar, Vol.X, page 445). 


Allama Ibn Taimiyyah, while explaining the 
significance of the contempt writes, “It means to curse the 
Prophet, prays for any difficulty for him, or refers to him 
such a thing which does not behove with his position or 
uses any insulting) false and unreasonable words or imputes 
ignorance to him or blames him with any human weakness 
etc.” (Aasarinul Maslul, Ibn Taimiyyah, page 526). 


34. Ibn Taimiyyah, while concluding the discussion 
about the scope and what constitutes the offence of the 
contempt of the Prophet 3 writes, “Sometimes a word ina 
situation may amount to injury and insult while such a 
word may not amount to injury and insult on another 
occasion. This shows that the interpretation of the words 


which bear different meanings and senses changes with the 


change of circumstances and occasions. And when (+) 
(insult, contempt) has neither been defined in Shariah nor 
in dictionary, the custom and usage will be relied upon in 
determining, its interpretation. So what is considered 
contempt and insult in the custom and usage that will be 
considered contempt and insult in Shariah as well and vice 
versa.” (Assarimul Maslul, Ibn Taimiyyah, page 540). 


35. Criminal liability may require the wrongful act to 
be done intentionally or with some further wrongful 
purpose in mind, or it may suffice that it was done 
recklessly; and in each case the mental attitude of the doer 
is such as to make punishment effective. If a person 
intentionally chose the wrong doing, penal discipline will 
furnish him with a sufficient motive to choose the right 
instead, for the future. If, on the other hand, he committed 
the forbidden act without wrongful intent, yet realising the 
possibility of the harmful result, punishment may be an 
effective inducement to better conduct in the future. 


36. Yet there are other cases in which, for sufficient or 
insufficient reasons, the law is content with a lower form of 
mens rea. This is the case with crimes of negligence. A 
person may be held responsible for some crimes if he did 
not do his best as a reasonable man to avoid the 
consequence in question. In another case the law may go 
even beyond this; holding, a man responsible for his acts, 
independently altogether of any wrongful state of mind or 
culpable negligence. Wrongs which are thus independent 
of fault may be distinguished as wrongs of Strict liability. 


37. The wrongs thus are of three kinds:-- 


(1)Intentional or Reckless Wrongs, in which the 
mens rea amounts to intention, purpose, design, 
or at least foresight. 


(2)Wrongs of Negligence, in which the mens rea 
assumes the less serious form of mere 
carelessness, as opposed to wrongful intent or 
foresight. With these wrongs defences such as 


mistake will only negative mens rea if the 
mistake itself is not negligent. 


(3)Wrongs of Strict Liability, in which the mens 
rea is not required, neither wrongful intent nor 
culpable negligence being recognised as a 
necessary condition of responsibility, and here 
defences like mistake are of no avail. 


38. An intention thus is the purpose or design with 
which an act is done. Suppose one buys a gun. His 
intention may be to shoot for sport or game, to use in self- 
defence or to shoot some one to cause his death. However, 
if the latter act is proved as not shooting for defence but as 
killing then the intention can be said to be to do this very 
thing i-e., to kill him. 


39. An unintentional act is one lacking such purpose 
or design. An act such as killing, which consists of a cause 
and an effect, may be unintentional when the actor brings 
about consequences which he does not intend. One may 
kill by mistake, say firing at a game or wrongly imagining 
him to be someone else. In the former cases he fails to 
foresee the consequences, in the latter he is ignorant of 
some of the circumstances. 


40. A system of law, however, could provide that a 
man be held liable for such consequences, even though he 
did not intend them. In the first place, such a rule would 
obviate the need for difficult inquiries into the mental 
element. But secondly, and more important, the rule could 
be justified on the ground that a man should not do acts 
which he foresees will involve consequential harm to 
others, whether or not he intends to cause this harm. Such 
behaviour is clearly reckless or blameworthy, unless the 
risk can be justified by reason of the social interest of the 
act itself. 


41. Both in this special connection and generally, 
then it is to be observed that the law may, and sometimes 
does, impute liability, outside the strict definition of 
intention, for what is called constructive intention. 


Consequences which are in fact the outcome of negligence 
merely are sometimes in law dealt with as intentional. 
Thus he who intentionally does grievous bodily harm to 
another, though with no desire to kill him, or certain 
expectation of his death, is guilty of murder if death 
ensues. 


42. Law frequently, though by no means invariably, 
treats as intentional, all consequences due to that form of 
negligence which is distinguished as recklessness that is to 
say, which the actor foresees as the probable results of his 
wrongful act. The foresight of the reasonable man is of 
course an obviously useful evidential test, whereby to 
infer, what the actor himself foresaw, but the rule just 
mentioned has transformed it into a presumption of law 
which cannot, it seems, be rebutted. Intention thus covers 
acts expressly intended or those done recklessly. 


43. In the Shariah, it makes no difference whether the 
criminal intent precedes the offence or synchronizes with 
it. In either case the penalty is identical. This principle is 
substantiated by the following Tradition of the Holy 
Prophet 4: 


“Allah condones all those sinister ideas coming into 
the minds of the members of my Ummah which they 
have not expressed or put into practice.” 


That is why the Shariah draws no line of distinction 
between homicide or infliction of injury decided upon 
beforehand and unpremeditated homicide or injury and 
lays down identical penalty in both the cases. The 
prescribed punishment for murder is ‘qisas’ whether it is 
premeditated or not. 


44. The intention may be definite or indefinite. The 
intention of an offender to do a definite wrong to an 
indefinite person will be regarded as definite intent. If the 
offender is conscious of the potential results of his act and 
does intend to produce all or some of those results his 
offence would in spite of its indefinite results be treated as 
a definite act, whatever the results produced by it. The 


Hanafites and the Hamblites as well as some Jurists of the 
Shafi’ee School do not differentiate between definite and 
indefinite intents in criminal cases including homicide. 
Hence if the act of the offender results in homicide he is a 
wilful killer whether or not his intention of murder 
involves a definite victim. 


Further, in determining the accountability of the 
offender and the sort of offence he is guilty of, the Jurists 
place both definite and indefinite intents on equal footing 
and regard them as subject to the same injunction except 
when the offence consists of homicide and the criminal 
intent is indefinite. 


45. The Shariah has kept in view the difference 
between criminal intent and the motive of crime, right from 
its very beginning but has not admitted of the bearing of 
the motive on the commission and pattern of the crime and 
the punishment entailed by it. Thus, it matters little in the 
Shariah whether the motive of offence is noble, just as 
killing, in retaliation, for the murder of one’s next of kin or 
for the indignity suffered at the hands of the victim, or 
whether the motive is ignoble just as killing in lieu of 
pecuniary compensation or to commit larceny. 


46. In other words, the motive of crime has nothing to 
do with the criminal intent; nor does it affect the pattern of 
crime or its punishment. So it is practically possible to 
reject the effect of motive so far as the ‘hadd’, ‘qisas’ 
offences are concerned but it is not so in the case of penal 
punishment. The motive does not affect the “hadd’ or 
“qisas’ offences because the law-maker has confined the 
Powers of the Court to the prescribed punishments, 
admitting of no consideration of the motive behind the 
commission of offences. But in the case of ‘tazeer’ 
punishments the law-maker empowers the Court to 
determine the quantum of Penalty and choose the kind of 
penalty so that it may be possible for the Court to 
take into account the motives of offences in the 
determination of the quantum of Punishment. 


if 

any of you did evil in ignorance, and thereafter 
repented and amended (His conduct), lo! He is 
oft-Forgiving, Most Merciful.” 


“16:106Anyone who, after accepting faith in Allah, 
utters unbelief, except under compulsion, His 
heart remaining firm in faith but such as open 
their breast to unbelief, on them is Wrath from 
Allah, and theirs will be a dreadful penalty.” 


“40:19(Allah) knows of (the tricks) that deceive 
with the eyes, and all that hearts (Of men) 
conceal.” 


50. It has been related on the authority of Hazrat 
Umar that he heard the Prophet Be say “the reward of 
deeds depends upon the intention and every person will 
get the reward according to what he had intended. So 
whoever emigrated for worldly benefits or for a woman to 
marry, his emigration was for what he emigrated for.” 
(Bukhari, Vol.I, page 1, Hadith No.1). 


51. It has been related on the authority of Ubbaye Ibn 
Ka’b who said, “There was a person among the Ansar 
whose house was situated at the farthest end of Madina, 
but he never missed any prayer along with the Messenger 
of Allah 44°. We felt pity for him and said to him: O, so and 
so, why don’t you buy a house near the Prophet’s house so 
as to save you from the troubles of the heat and the coming 
from a long distance. He said: Listen! by Allah, I do not like 
my house to be situated by the side of Muhammad 4%". I 
took (these words of his) ill and came to the Apostle of 
Allah (48) and informed him about (these words). He (the 
Holy Prophet) called him and he said exactly like that 
(which he had mentioned to Ubbaye Ibn Ka’b) but made a 
mention of this also) that he wanted a reward for his steps. 
Upon this the Apostle of Allah (¢2") said: in fact for you is 
the reward which you intend. (Muslim, Vol. I, English 
Translation by Abdul Hameed Siddiqui, pages 323-324, 
Hadith No.1404). The above Tradition clearly shows that on 
the face of it the words said sounded contemptuous but 


that was not the intention of the ulterer and so he was 
absolved of any penalty. 


52. It has been related on the authority of Yahya Ibn 
Sayyed that the Apostle of Allah was seated while a grave 
was being dug at Madina. A man suddenly looked down 
into the grave and said: Bad is the sleeping place of a 
believer. The Apostle of Allah retorted: What a bad thing 
you have said! The man explained: I have not meant that, 
but I meant that fight in the way of Allah (is better). Then 
the Apostle of Allah said thrice: There is nothing like death 
in the way of Allah. There is no other tract of land in the 
world in which I would prefer my grave. (Mishkat, Vol.III, 
pages 662-663, English Translation by Fazlul Karim, Hadith 
No. 575). 


53. It is relevant to mention here that the mere fact 
that the words uttered sounded contemptuous of the 
Prophet is not an offence until it is based on malicious 
action or degration. For example, speaking loudly has been 
prohibited before the Prophet. The Holy Qur’an says, “O ye 
who believe! Raise not your voice above the voice of the 
Prophet nor speak aloud to him in talk, as ye may speak 
aloud to one another, lest your deeds become void and ye 
perceive not.” (49:2). In this connection Allama Qurtubi 
while explaining Verse 49:2 writes, “this is the prohibition 
of shouting and raising the voice over the voice of Prophet 
which actually injured him. However, it will be no offence 
if it is done for the cause of battle or for frightening the 
enemy etc. 


54. Allama Alusi, while explaining Verse 49:2 writes, 
“When this verse was revealed Sabit Ibn Qais” whose voice 
was naturally loud, went to his house and closed his door 
and started weeping. When he didn’t attend the gatherings 
of the Prophet for a long time, the Holy Prophet ; 
enquired about him. The companions said to the Prophet 
that he had closed the door of his house and is weeping 
inside the house. The Holy Prophet eg called him and 
asked him, “What happened to you, He said, “O Prophet! 
when this verse was revealed, having loud voice, I feared 


that I may not be one of those whose good deeds will be 
rendered vain.” The Holy Prophet 4% said to him, “you are 
not among them. You will live with blessings and die with 
blessings.” According to Hassan it was based on the ground 
that his loud voice was a natural thing because he was 
dumb and mostly dumbs speak with loud voice, and his 
loud voice was not meant to degrade or insult the Holy 
Prophet #2 as that of the hypocrites about whom this verse 
was revealed.” (Ruhul Maani, Vol. XX VI, pages 124-125). 


55. Allama Alusi further writes, “their shouting 
before the Prophet is of two kinds: (i) which does not 
amount to rendering the good deeds vain; (ii) which 
amounts to rendering the good deeds vain. The first is not 
based on malicious and insulting action as in case of 
shouting and speaking with loud voice in battles, 
querreling with opponents of injury or insult as Prophet 
ordered on the day of the battle of Hunain to Hazrat Abbas 
to call the people with loud voice and he called people with 
such a loud voice that all the pregnant women delivered 
their pregnancies by that. And the second is based on 
malicious and insulting actions as was done by the 
hypocrites and infidels, (ibid). 


56. Qurtubi writes that the last portion of this verse 
was revealed about a person who said, “I will marry Hazrat 
Aisha after the death of the Prophet.” When Prophet was 
informed he was greatly injured by that. At this occasion 
this verse was revealed which prohibited marrying with the 
wives of Prophet for ever and the Holy Prophet said, “My 
wives in this world will be my wives in the-hereinafter.” 
But before the revelation of this verse there had practically 
happened that the Holy Prophet 74° once divorced a wife 
named Kalbiah and she married with Ikrima Ibn Abu Jahal 
and according to some she married with Ashas Ibn Qais 
Kindi. This shows that at that time it was not a source of 
the injury of the Prophet in their mind by saying to marry 
his wife after his death as it had not been prohibited.” 
(ibid., page 230). 


57. The Holy Prophet 4 didn’t punish Mistah, 
Hassan and Hamnah who had actually participated in the 
accusation of Hazrat Aisha and he also did not declare 
them as hypocrites. Ibn-e-Taimiyyah, explaining that 
position writes, “they had not intended the injury of the 
Prophet and there was not any-sign of that, while Ibn 
Ubayy had intended the injury. This was because at that 
time it had not been told to them that the wives of the 
Prophet in this world will be his wives hereinafter and it 
was possible about their wives in general sense. It is for 
this reason that Holy Prophet 4% hesitated in their matter 
and consulted Ali and Zaid and enquired from Barirah and 
consequently didn’t declare those who didn’t intend the 
injury of the Prophet as hypocrites on the possibility in 
their mind that Holy Prophet might have divorced the 
accused wife. But after the order that his wives in this 
world will be his wives hereinafter and that they are the 
mothers of the believers, their accusation would be the 
injury of the Prophet at any cost.” (Assarimul Maslul, ala 
Shatimir Rasul, page 49). 


58. Maulana Ahmad Yar Khan Badayuni writes, 
“intention” of the contemner is necessary for proving the 
offence of contempt of the Holy Prophet BY. If a person 
said, “The Holy Prophet 4 was poor and was not a 
fortunate.” So he will become infidel only when he intends 
the contempt of the Prophet with that.” (Nurul Irfan, Part 
X, page 74). 


59. Some of the Jurists are, however, of the opinion 
that if the contempt of the Holy Prophet 48° is in manifest 
and express words, the contemner will not be asked as to 
what was his intention but if the words are such which 
bear or have the capacity of bearing different meanings and 
senses out of which only one amounts to contempt, he will 
be asked as to what was his “intention.” (Al-Shifa by Qazi 
Ayaz, VolIL, page 221). 


60. We, however, do not agree. Firstly, the meaning 
and import of words differ from place to place. Again 
context may also suggest different meaning. The accused 


therefore, must be allowed an opportunity to explain lest 
an innocent person is punished. It is related that Holy 
Prophet #4 said, The mistake of Qazi judge) in releasing a 
criminal is better than his mistake in punishing an 
innocent.” (Sunan Al-Baihagi, Vol. VIII, page 184). The 
Holy Qur’an also confers right of hearing on every accused. 
It is to be noted that though Allah Almighty knows, that 
whatever is written in the scrolls by the guardian Angels, 
about the deeds of a person in this world, is correct beyond 
any doubt, yet we find that the man will be heard and if he 
objects to the writings of the angels, Allah shall call 
witnesses including his hands, feet, eyes and ears. See al- 
Qur’an 17:13, 14, 36:65, 27:20, 22, 16:93 and 21:23. We also 
find from the Traditions referred to in paras.36-41 above 
that the right of an accused to explain is there and cannot 
be taken away. It is, therefore, only after the explanation 
that the Court can decide whether the words so said were 
intended to malign, were they used maliciously and 
contemptuously or were uttered innocently. 


61. It has been related on the authority of Ubaidullah 
Ibn Rafi’ a that he heard Hazrat Ali saying, ”Allah’s 
Apostle sent me, Az-Zubair and Al-Migdad somewhere 
saying, ‘Proceed till you reach Rawdat Khakh. There you 
will find a lady with a letter. Take the letter from her”. ”So, 
we set out and our horses ran at full pace till we got at Ar 
Rawda where we found the lady and said (to her). “Take 
out the letter.” She replied, “I have no letter with me.” We 
said, “Either you take out the letter or else we will take off 
your clothes.” So she took it out of her braid. We brought 
the letter to Allah’s Apostle and it contained a statement 
from Hatib Bin Abi Balta’a to some of the Maccan pagans 
informing them of some of the intentions of Allah’s 
Apostle. Then Allah’s Apostle said, “O Hatib what is this? 
Hatib replied, “O Allah’s Apostle “Don’t hasten to give 
your judgment about me. I was a man closely connected 
with the Quraish, but I did not belong to this tribe, while 
the other emigrants with you, had their relatives in Mecca 
who would protect their dependents and property. So I 
wanted to recompense for my lacking blood relation to 


them by doing them a favour so that they might protect my 
dependents. I did this neither because of disbelief nor 
apostasy nor out of preferring kufr (disbelief) to Islam.” 
Allah’s Apostle said, “Hatib has told you the truth............... = 
(Bukhari, Vol.IV, pages 154-155, Hadith No.251). 


62. A Hanafi Jurist, Allama Muhiyuddin, writes, “the 
jurists opine that in matter of the contempt of the Prophet 
4 the ruler or the judge has to look into the situation and 
the general conduct of the contemner before deciding the 
matter.” (Akham Al-murtad, Numan Abdur Razaq Samraqi, 
page 109). 


63. An Indian renowned scholar Maulana Ahmad 
Raza Khan Brailwi writes in this regard, “There is 
difference between the words of infidelity and the Position 
of the person who quotes these words and becomes infidel 
with that. (Tamhid-e-Imam, page 59). He further says, “The 
use of the word raina (US\)) is not contempt now as it is not 
said in the context of contempt of the Prophet in these 
days.” (Khatm-e-Nubuw wat, page 71). 


64. It has been related that a jew woman named 
Zainab Bint al-Haris mixed poison in meat and offered it to 
the Prophet 74° liked eating the meat of the arm of the goat, 
she mixed more poison in that part of the meat. Holy 
Prophet #4" and Bishar Ibn Al-Bar’a who was accompanied 
with the Holy Prophet #° ate from that. But when Holy 
Prophet #3" started eating, he felt that it is poisonous and 
thus threw it out from his mouth. Then Holy Prophet 2° 
called that jew woman and asked her about that. She 
confessed to have mixed poison in that meal. The Holy 
Prophet 24° then asked her as to why she had done so. She 
answered that she thought if you (Prophet) are a king, we 
will get rid of you and if you are a Prophet, there will be no 
harm to you. The Holy Prophet eg forgave her. (Aqziyah 
al-Rasul by Muhammad Ibn Farj Urdu Translation, pages 
189,190). 


65. It is also to be noted that Allah Almighty creates 
no distinction or inequality in the status of the Prophets 


though He did bestow on some of them more gifts than 
others. We quote here for reference the following verses 
from the Holy Qur’an:-- 


“17:55We did bestow on some Prophets more (and 
other) gifts than on others: and We gave to David 
(the gift of) the Psalms.” 


“2:253Those apostles we endowed with gifts, 
Some above others; To one of them Allah spoke; 
Others He raised. To degress (of honour); To Jesus 
the son of Mary. We gave clear (Signs), and 
strengthened him with the Holy Spirit. If Allah 
had so willed, succeeding generation would not 
have fought among each other, after clear (Signs) 
had come to them, But they (chose) to wrangle, 
some believing and others rejecting. If Allah had 
so willed they would not have fought each other; 
but Allah fulfilleth His plan.” 


“2:136Say ye; “We believe in Allah, and the 
revelation given to us, and to Abraham. Ismail, 
Isaac, Jacob, and the Tribes, and that given to 
Moses and Jesus and that given to (all) Prophets 
from their Lord; We make no difference between 
one and another of them; and we bow to Allah in 
Islam).” 


“3:84Say: We believe in Allah, and in what has 
been revealed to us and what was revealed to 
Abraham, Ismail, Isaac, Jacob, and the Tribes, and 
in (the Books) given to Moses, Jesus, and the 
Prophets, from their Lord; We make no distinction 
between one and another among them, and to 
Allah do we bow our will (in Islam).” 


and Verses 2:285, 4:150 and 4:152. 


66. Practically, all the Jurisconsults and Scholars 
agreed that in view of the above verses and the equal status 
of all the Prophets as such, the same penalty of death as 
determined above shall apply, in case any one utters 


contemptuous remarks or offers insult, in any way, to any 
one of them. 


67. In view of the above discussion we are of the view 
that the alternate punishment of life imprisonment as 
provided in section 295-C, P.P.C. is repugnant to the 
Injunctions of Islam as given in Holy Qur’an and Sunnah 
and therefore, the said words be deleted therefrom. 


68. A clause may further be added to this section so 
as to make the same acts or things when said about other 
Prophets, also offence with the same punishment as 
suggested above. 


69. A copy of this order shall be sent to the President 
of Pakistan under Article 203-D(3) of the Constitution to 
take steps to amend the law so as to bring the same in 
conformity with the Injunctions of Islam. In case, this is 
not done by 30th April, 1991 the words “or imprisonment 
for life” in section 295-C, P.P.C. shall cease to have effect 
on that date. 


Order accordingly. 
(PLD 1991 Federal Shariat Court 10) 
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ENGAGE 
COMPILATION OF SELECTED ISLAMIC PERSPECTIVES ON BLASPHEMY 
HANAFI 


The blasphemy law in Pakistan has continuously been a source of great 
controversy, both internationally and domestically, with some deeming it necessary 
to protect and preserve the honour of the Prophet Muhammad, and with others 
condemning it as a draconian decree which contributes to the persecution of 
religious minorities. 


The law, as laid down in Section 295 C of the Pakistan Penal Code, is as follows; 


‘Whoever by words, either spoken or written, or by visible representation, or by any 
imputation innuendo, or insinuation, directly, defiles the sacred name of the Holy 
Prophet Muhammad (PBUH) shall be punished with death, or imprisonment for life 
and shall also be liable for fine. 


The law in its current form has existed since 1986. However, through a ruling by the 
Federal Shariat Court in 1992, the option of life imprisonment has been removed, 
and death stands as the only punishment available for a person convicted of 
blasphemy in Pakistan. Since 1986, there has been a massive rise in the amount of 
people accused and convicted of blasphemy in Pakistan. Though no one has ever 
been executed by the State for blasphemy, there have been a significant number of 
extra judicial killings of those accused of blasphemy, the vast majority of whom 
were members of religious minorities. Attempts at reforming the law have been met 
with staunch hostility by Pakistan’s conservative majority, and notable figures such 
as Salman Taseer, who was Governor of Punjab at the time, have been murdered 
for calling for a repeal. 


Proponents of the blasphemy law have constantly cited the existence of an Ijma, a 
legal term referring to a religious consensus amongst Islamic scholars, on the 
Provision of death as the sole punishment for blasphemy. 


The following compilation is one in a series of four, which provide a list of Islamic 
perspectives on blasphemy which, clearly and emphatically, do not call for death as 
the sole punishment. The aim of these compilations therefore, is to provide an 
alternative to mainstream positions on the topic of blasphemy, and hence challenge 
the existence of an Ijma. 


Each of these four compilations, will narrate traditions from one of the four Sunni 
schools of jurisprudence. This compilation will specifically recount positions of 
scholars from the Hanafi schoo! of thought. 


HANAFI SCHOOL: 


The Hanafi school is the first of the four orthodox Sunni schools of law. It is 
distinguished from the other schools through its placing less reliance on mass oral 
traditions as a source of legal knowledge. It developed the exegesis of the Qur'an 
through a method of analogical reasoning known as Qiyas. It also established the 
principle that the universal concurrence of the Ummah (community) of Islam ona 
point of law, as represented by legal and religious scholars, constituted evidence of 
the will of God. This process is called Ijma', which means the consensus of the 
scholars. Thus, the school definitively established the Qur'an, the Traditions of the 
Prophet, lima’ and Qiyas as the basis of Islamic law. In addition to these, Hanafi 
accepted local customs as a secondary source of the law. 


The Hanafi school of law was founded by Nu'man Abu Hanifah (d.767) in Kufa in 
Iraq. It derived from the bulk of the ancient school of Kufa and absorbed the ancient 
school of Basra. Abu Hanifah belonged to the period of the successors (Tabi'in) of 
the Sahabah (the companions of the Prophet). He was a Tabiin since he lived 
during the period when some of the Sahabah were siill alive. Having originated in 
Iraq, the Hanafi School was favoured by the first ‘Abbasid caliphs in spite of the 
school's opposition to the power of the caliphs. The privileged position which the 
school enjoyed under the 'Abbasid caliphate was lost with the decline of the 
‘Abbasid caliphate. However, the rise of the Ottoman Empire led to the revival of 
Hanafi fortunes. Under the Ottomans the judgment-seats were occupied by 
Hanafites sent from Istanbul, even in countries where the population followed 
another religion.Consequently, the Hanafi school became the only authoritative 
code of law in the public life and official administration of justice in all the provinces 
of the Ottoman Empire. Even today the Hanafi code prevails in the former Ottoman 
countries. It is also dominant in Central Asia and India. 


NOTE ON ARRANGEMENT OF COMPILATIONS: 


The compilations provide the name of the scholar, the date in which that scholar’s 
position was recorded, the name of the book in which that position was recorded, 
along with a scanned copy of the relevant portions of that book. 


The books are all written and compiled in Arabic, and the Arabic text of the 
scholar’s position on blasphemy has been marked by two red arrows, positioned at 
the beginning and end of each quotation. 
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English 
If a dhimmi (non-muslim) insults the Holy Prophet, he will not be 
Jawarded death punishment. A non-muslim is not killed for his 
kufr (denying the Prophet) or shirk (polytheistic beliefs). 
Kufr/Shirk are bigger sins than sabb e rasool. — (Therefore non- 


muslims will not be killed for sabb e rasool) 
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If anon-muslim commits blasphemy his covenant will remain intact and he 
will be commanded not to repeat it again. However, If he repeats the 
offense, he will be punished but he will not be killed. 
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English 


Whoever among the non-Muslims insults the Prophet, he will be condemned verbally but he will not be 
killed. The reason behind this is that they have been allowed to follow their own religion which includes 
worshiping other than God and disbelief over the message of Prophet (P.B.UH). Furthermore, Jews used 
to greet Prophet Muhammad with the blasphemous words of “death be upon you” but he never 
ordered to kill them. 
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English 

Our scholars have argued that if a Muslim commits blasphemy he will be 
executed. If the person is not a Muslim rather he is a not Muslim then he will not 
be killed. However, he can be awarded any other punishment. 
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English 
According to the position of Hanafi Jurists, the covenant of Non- 
Muslims shall remain intact unless they join enemy forces. Our 
argument is, Non-Muslims also insult Allah and say that He has a 
son and the Zoroastrians say He has an “opposite.” If this does 
not invalidate their covenant of security, then insult of the 


Prophet (P.B.U.H) will also not do. 
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English 
If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits unless they join 
forces enemy to the Muslim state 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits unless they join 
forces enemy to the Muslim state 
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English 
The act of insulting the Prophet (P.B.U.H) will not break the covenant of 
non-Muslims. Their blasphemy is an addition to their original disbelief. If the 
covenant can be established with original disbelief, it can also sustain with 
increment in disbelief. 
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English 

If anyone from among the non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits- The reason being 
fighting against them stops as soon as they undertake to pay the tax and not the 
actual payment of it. 
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English 
If a dhimmi (non-muslim) insults the Holy Prophet, or Islam or 
Quran he will not be killed. However, he can be awarded any 


other discretionary punishment. 
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English 
According to the position of Hanafi Jurists, the covenant of Non- 
Muslims shall not invalidate unless they join forces enemy to the 
Muslim state. Our argument is, Non-Muslims also insult Allah and 
say that He has a son and the Zoroastrians say He has an 
“opposite.” If this does not break their covenant of security, 


then insult of the Prophet (P.B.U.H) will also not do. 
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English 
If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits unless they join 
forces enemy to the Muslim state. 
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English 

If anyone from among the non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits- The reason being 
fighting against them stops as soon as they undertake to pay the tax and not the 
actual payment of it. 
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English 
Their covenant will fall to bits if they occupy a territory and fight against the state with 
which they have a covenant. If anyone from among non-Muslims refuses to pay his 


annual tax or murders a Muslim or commits illicit sex with a Muslim woman or insults the 
prophet (P.B.U.H), his covenant with a Muslim state shall not break. 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 

Muslim or commits illicit sex with a Muslim woman or insults the prophet 

(P.B.U.H), his covenant with a Muslim state shall not fall to bits- moreover they 

also believe that God has a son which is equivalent to blasphemy but no one 

believes that the belief in it breaks their covenant. 
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English 

In my opinion, if the blasphemy or the attribution of any characteristic towards 
God is not part of his belief but he still does that in public, he will be executed. 
However, if he doesn’t in public he shall not be killed. 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits- The reason being 
fighting against them stops as soon as they undertake to pay the tax and not the 
actual payment of it. Allama Qasim argued that ibn al Hammam’s disagreements 
with the mainstream opinion are not worth following. He also said that Muslims 
may like to follow the opinion which justifies killing of non-muslims over 
blasphemy however, it will be wrong to pay heed to it because it is mandatory 
upon us to follow the law. 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits unless they join 
forces enemy to the Muslim state 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 


Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits. 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits- The reason being 
fighting against them stops as soon as they undertake to pay the tax and not the 
actual payment of it. Allama Qasim argued that ibn al Hammam’s disagreements 
with the mainstream opinion are not worth following. He also said that Muslims 
may like to follow the opinion which justifies killing of non-muslims over 
blasphemy however, it will be wrong to pay heed to it because it is mandatory 
upon us to follow the law. 
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English 
The act of insulting the Prophet (P.B.U.H) will not break the covenant of the 
Prophet (P.B.U.H). this is an addition to their original disbelief. If the 
covenant can be established with original disbelief, it can sustain with 
additional disbelief over it. 
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English 
If anyone from among non-Muslims refuses to pay his annual tax or murders a 


Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits. 
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English 
The nucleus of this debate is that non-Muslim can be executed under the discretion of 
Imam but he shall not be killed as it was ordained by God. 
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English 
If anyone from among the non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits unless they join 
forces enemy to the Muslim state. Moreover, covenant is a substitute to Islam 
therefore it is mandatory to keep it intact as long as it is possible. 
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English 
According to the position of Hanafi Jurists, the covenant of Non- 
Muslims shall not invalidate unless they join forces enemy to the 
Muslim state. Our argument is, Non-Muslims also insult Allah and 
say that He has a son and the Zoroastrians say He has an 
“opposite.” If this does not break their covenant of security, 


then insult of the Prophet (P.B.U.H) will also not do. 
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English translation of Maulana Maududi’s opinion on the issue of Blasphemy 


No matter how big an offense a protected non-Muslim commits, his covenant is 
not invalidated, even if he fails to pay his jizya tax, kills a Muslim, blasphemes 
against the Prophet (S) or rapes a Muslim woman. However, there are two 
conditions under which their covenant is invalidated: if they exit a Muslim country 
and join enemy forces: and if he publicly speaks against a Muslim country and 
incites violence. (Al-Jihad-fil-Islam, Pg. 289) 
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Translation - The undersigned - Allama Rasheed Ahmad Gangohi [the famous 
jurist of Deobandi sect] has examined several pages of this book and has found it 
extremely compelling and well written. The book provides adequate answers and 
rebuttals to the objections raised by the misleading author of “Fath al Mubeen”. | 
believe that this will give satisfaction to the readers and may God bless him from 
our side. 


Explanation: The above said book was a response to a book published by a Salafi 
scholar who condemned Ahnaf for believing that non-Muslims cannot be killed 
for the act of blasphemy. The response was widely circulated and gathered the 
signatures of 400 Hanafi scholars endorsing the statement that the Hanafi 
position over the issue of blasphemy is not against Hadith. 
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English translation of Binoria Town Fatawa regarding Blasphemy 


- Assalam-o-alaikum. My question is: in light of the Quran, Hadith and Islamic 
tradition, what kind of punishment should be enforced for blaspheming against the 
Prophet (PBUH)? 

- Whoever intentionally blasphemes against the Prophet (S), he becomes an 
apostate. If he repents and shows remorse, and embraces Islam again, he will be 
forgiven. Otherwise, he will be killed. But public citizens do not have the right to 
kill the person. It belongs to the Muslim leader and/or judge. Public has a right to 
seek a legal remedy against him and if he is found guilty after a proper 
investigation, he will be punished accordingly. 


- Assalam-o-alaikum. My question is: in light of the Quran, Hadith and Islamic 
tradition, what kind of punishment should be enforced for blaspheming against the 
Prophet (PBUH)? 

- Insulting towards the Prophet (PBUH) or any other messenger [of God] is a 
serious and dangerous crime and the punishment for this crime is proportionally 
severe. But the state first investigates whether the accused is a Muslim or a non- 
Muslim, an adult or a child and whether the accused has repented after committing 
the act before deciding what the appropriate punishment is. 


This is the opinion of the Great Hanafi scholars that the covenant of a non-Muslim 
remains intact even though he commits blasphemy or murders a Muslim or 
commits illicit sex with a Muslim woman. Their opinion is against Hadith. 
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English 

If anyone from among the non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits- The reason being 
fighting against them stops as soon as they undertake to pay the tax and not the 
actual payment of it. 
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English 
(For us if a non-Muslim commits blasphemy, his covenant will not break). This 
position can be challenged by narrating the incident of Kaab bin Ashraf who was 
murdered on the order of Prophet because he used to insult him (P.B.U.H). This 
punishment cannot be altered or waived by anyone. 
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English 
Imam Shafi said, with blasphemy the covenant falls to bits. Imam Ahmad and 
Malik also agree with Imam Shafi. In their opinion If the blasphemy by a Muslim 
can sabotage its faith, a fortiori it will also break a covenant of non-Muslim and i 


agree with this. 
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English 

The repentance of every infidel is acceptable except those who insult the Prophet 
Muhammad or any other prophet. And with the insult of the first two caliphs or 
with witchcraft, if they are caught and if they repent, it will be acceptable. 
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If a dhimmi (non-muslim) insults the Holy Prophet, or Islam or 

Quran he will not be killed. However, he can be awarded any 

other discretionary punishment. Allama Aini argued that in his 

Opinion such person will be killed and this is also the ruling of 

Allama Ramli. Then i also looked at the “Maruzat abi al Saud” and 

found that such person will be killed if he habitually blasphemes 


Prophet. 
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English 

If anyone from among non-Muslims refuses to pay his annual tax or murders a 
Muslim or commits illicit sex with a Muslim woman or insults the prophet 
(P.B.U.H), his covenant with a Muslim state shall not fall to bits unless they join 
forces enemy to the Muslim state 
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The ruling of killing non-Muslim applies if he commits blasphemy publically 
and it is not part of his belief. This is also the opinion of Allama Ibn al 
Hamam. 
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Source in Urdu 
English translation: 


The opinion of Hanafi Jurists including Abu Hanifa, Abu Yusuf and Imam 
Muhammad [regarding blasphemous statements made by non-Muslims] is against 
the traditions of Prophet Muhammad (PBUH). Their opinion is written in al - 
Hidaya, Kanz and Sharh Wiqayah which states that the refusal to pay tax or the 
murder of a Muslim or the insult of the Prophet Muhammad (PBUH) does not 
invalidate their covenant with the state. 
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English translation 


The proposition that the blasphemy of Prophet Muhammad (PBUH) by a non- 
Muslim does not invalidate the covenant appears disrespectful and dishonorable 
to Muslims. Simultaneously though, | thought that we cannot be more careful 
about the honor of Prophet Muhammad than Abu Hanifa who believed that non- 
Muslims will not be killed for blasphemy. God also put into my heart that insulting 
the Prophet (PBUH) is of two types: One that invalidates the covenant and one 
that does not. The one which invalidates the covenant is when a non-Muslim 
insults the Prophet (PBUH) for no reason. On the other hand, if he says something 
blasphemous while defending his own faith or criticizing other religions then the 
covenant will not be broken. 
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